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BELIEF  OF  DESERT  LAND  ENTRYMEN  IN  ARIZONA 

«! 


FRIDAY,  MAY  27,  1955 

United  States  Senate, 

Subcommittee  on  Irrigation  and  Reclamation 
of  the  Committee  on  Interior  and  Insular  Affairs, 

Washington,  D.  C. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.  m.,  in  room  224, 
Senate  Office  Building,  Hon.  Clinton  P.  Anderson  (chairman  of  the 
subcommittee)  presiding. 

Present:  Senator  Anderson  (presiding). 

Present  also:  Senator  Goldwater. 

Present  also:  Goodrich  W.  Lineweaver,  staff  member  for  reclama¬ 
tion;  Elmer  Iv.  Nelson,  consulting  engineer;  and  N.  D.  McSherry, 
assistant  chief  clerk. 

Senator  Anderson.  The  committee  will  be  in  order. 

The  bill  we  have  under  consideration  is  S.  1177. 

(The  bill  referred  to  follows) : 

[S.  1177,  84th  Cong.,  1st  sess.) 

A  BILL  For  the  relief  of  desert  land  entrymen  whose  entries  are  dependent  upon  percolating  waters  for 

reclamation 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  Stales  of 
America  in  Congress  assembled,  That  the  requirement  of  section  1  of  the  Desert 
Land  Act  of  March  3,  1877  (19  Stat.  377),  that  the  right  to  the  use  of  water  by 
a  desert  land  entryman  “shall  depend  upon  bona  fide  prior  appropriation”  shall 
bejwaived  in  the  case  of  all  desert  land  entries  which  have  heretofore  been  allowed 
and  are  subsisting  on  the  effective  date  of  this  Act,  which  are  dependent  upon 
percolating  waters  for  their  reclamation,  and  which  are  situated  in  States  under 
the  laws  of  which  the  percolating  waters  upon  which  the  entries  are  dependent 
are  not  subject  to  the  doctrine  of  prior  appropriation 

Senator  Anderson.  We  will  put  in  the  record,  following  the  text  of 
S.  1177,  the  letter  of  April  12  from  Donald  R.  Belcher,  Assistant 
Director  of  the  Bureau  of  the  Budget,  the  letter  of  April  1 5  from  Orme 
Lewis,  Acting  Secretary  of  Interior  to  Senator  Murray,  and  the 
opinion  of  the  Acting  Solicitor  of  the  Department.  There  are  a 
number  of  definitions  in  the  opinion  dealing  with  the  validity  of  desert 
land  application  entries  in  Arizona  which  it  seems  to  me  ought  all  go 
in  the  record.  Therefore,  we  will  incorporate  all  of  these  documents 
in  the  record  at  this  point. 

REPORTS  OF  BUDGET  AND  DEPARTMENT  OF  THE  INTERIOR 

(Reports  of  the  Bureau  of  the  Budget  and  the  Department  of  the 
Interior  are  as  follows:) 


1 
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RELIEF  OF  DESERT  LAND  ENTRYMEN  IN  ARIZONA 


Executive  Office  of  the  President, 

Bureau  of  the  Budget, 
Washington  25,  D.  C.,  April  12,  1955. 

Hon.  .Tames  E.  Murray, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 

United  States  Senate,  Washington  25,  D.  C. 

My  Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the  views  of 
the  Bureau  of  the  Budget  with  respect  to  S.  1177,  for  the  relief  of  desert  land 
entrymen  whose  entries  are  dependent  upon  percolating  waters  for  reclamation. 

The  Desert  Land  Act  of  March  3,  1877  (.43  U.  S.  C.  321),  requires  that  the  right 
of  desert  land  entrymen  to  the  use  of  water  for  reclaiming  their  entries  “shall 
depend  upon  bona  fide  prior  appropriation.”  S.  1177  would  waive  this  require¬ 
ment  in  the  case  of  desert  land  entries  which  have  heretofore  been  allowed  and  are 
subsisting  on  the  date  of  enactment  of  the  bill,  which  are  dependent  upon  perco¬ 
lating  waters  for  their  reclamation,  and  which  are  situated  in  States  where  perco¬ 
lating  waters  upon  which  the  entries  are  dependent  are  not  subject  to  the  doctrine 
of  prior  appropriation. 

Although  the  bill  is  written  on  a  general  basis,  it  is  our  understanding  that  the 
bill  is  directed  at  a  problem  which  arose  in  Arizona  as  a  result  of  a  recent  decision 
by  the  supreme  court  of  that  State.  That  decision  has  the  effect  of  preventing 
certain  desert  land  entries  from  going  to  patent.  The  circumstances  are  described 
in  greater  detail  in  the  report  which  the  Department  of  the  Interior  is  making  to 
your  committee.  Since  the  entries  were  applied  for  in  good  faith  and  the  entry- 
men  have  apparently  made  expenditures  and  performed  work  with  a  view  to  secur¬ 
ing  patent  to  the  entries,  it  would  appear  fair  to  provide  relief  to  these  entrymen. 

This  Bureau  would  have  no  objection  to  the  enactment  of  S.  1177. 

Sincerely  yours, 

Donald  R.  Belcher, 

Assistant  Director. 


Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington  25,  D.  C.,  April  15,  1955. 

Hon.  James  E.  Murray, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 

United  States  Senate,  Washington  25,  D.  C. 

My  Dear  Senator  Murray:  This  is  in  reply  to  your  request  for  the  views  of 
this  Department  on  S.  1177,  a  bill  for  the  relief  of  desert  land  entrymen  whose 
entries  are  dependent  upon  percolating  waters  for  reclamation. 

I  recommend  that  S.  1177  be  enacted. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed.,  sec. 
321),  requires  that  the  right  of  desert  land  entrymen  to  the  use  of  water  for 
reclaiming  their  entries  “shall  depend  upon  bona  fide  prior  appropriation.” 
S.  1177,  if  enacted,  would  waive  this  requirement  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed  and  are  subsisting  on  the  effective 
date  of  the  statute,  which  are  dependent  upon  percolating  waters  for  their  reclama¬ 
tion,  and  which  are  situated  in  States  under  the  laws  of  which  the  percolating 
waters  upon  which  the  entries  are  dependent  are  not  subject  to  the  doctrine  of 
prior  appropriation. 

During  the  past  year,  a  question  has  arisen  in  the  Department  with  respect 
to  the  meaning  of  this  provision  of  the  Desert  Land  Act  and  its  effect  upon  desert 
land  entries  in  the  State  of  Arizona  which  are  dependent  for  irrigation  upon  per¬ 
colating  waters,  i.  e.,  underground  water  which  does  not  flow  in  a  well-defined 
channel  with  banks.  The  question  arose  primarily  as  a  result  of  a  recent  decision 
by  the  Supreme  Court  of  Arizona  with  respect  to  the  law  of  the  State  governing 
percolating  waters.  In  that  decision,  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P. 
2d  173),  decided  on  March  14,  1953,  the  Arizona  court  held  that  percolating 
waters  in  that  State  are  not  subject  to  the  doctrine  of  prior  appropriation  but  are 
subject  only  to  the  doctrine  of  reasonable  use. 

The  Bristor  decision  raised  the  question  whether  desert  land  entries  for  lands 
in  Arizona  could  be  allowed  or  patented  where  such  entries  are  dependent  on 
percolating  waters  for  reclamation.  The  question  was  referred  to  the  Acting 
Solicitor  of  the  Department  who  has  rendered  an  opinion  holding  that  such  entries 
cannot  be  allowed  or  patented  under  the  Desert  Land  Act  since  the  right  of  the 
entrymen  or  the  applicants  for  entry  to  use  percolating  waters  does  not  depend 
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upon  prior  appropriation.  A  copy  of  the  Acting  Solicitor’s  opinion,  M-36263, 
dated  February  23,  1955,  is  attached.  It  discusses  the  problem  in  detail. 

According  to  the  Bureau  of  Land  Management  of  this  Department,  there  are 
approximately  158  desert  land  entries  in  Arizona  which  have  been  allowed  and 
are  currently  subsisting  but  which  are  dependent  on  percolating  waters  for 
reclamation.  The  entries  were  applied  for  in  good  faith  and  the  entry  men  have 
apparently  made  expenditures  and  performed  work  with  a  view  to  securing 
patents  to  the  entries.  In  many  cases  the  expenditures  have  been  substantial 
However,  under  the  law  as  set  forth  in  the  Acting  Solicitor’s  opinion,  the  entries 
cannot  go  to  patent  so  long  as  the  percolating  waters  on  which  they  are  dependent 
are  not  subject  to  appropriation.  This  means  that  in  time,  as  the  statutory  life 
of  the  entries  expires,  the  entrymen  will  lose  the  fruits  of  their  labor  and  expendi¬ 
tures.  Lnmediately,  because  of  this  prospect,  the  entrymen  are  uncertain  as  to 
whether  to  proceed  with  their  work  on  the  entries. 

In  these  circumstances,  it  seems  only  fair  and  equitable  that  the  entrymen 
should  be  allowed  to  perfect  their  entries  regardless  of  the  requirement  in  the 
Desert  Land  Act  that  they  have  a  water  right  dependent  upon  prior  appropriation. 
S.  1177  would  accomplish  this  purpose.  It  would  simply  waive  in  the  case  of 
these  entries  the  requirement  that  the  right  to  use  of  water  depends  on  prior 
appropriation.  In  all  other  respects,  such  as  reclamation  and  expenditures,  the 
entrymen  would  remain  subject  to  the  requirements  of  the  Desert  Land  Act. 

The  problem  under  consideration  has  so  far  arisen  only  in  Arizona.  S.  1177, 
however,  has  been  drawn  on  a  general  basis  and  would  thus  take  care  of  any 
similar  problem  in  other  States  to  which  the  Desert  Land  Act  applies. 

It  should  be  noted  that  the  bill  applies  only  to  existing  entries  which  have  been 
allowed.  The  bill  will  not  permit  future  desert  land  entries  to  be  made  in  Arizona 
which  are  dependent  on  percolating  waters.  Whether  broader  legislation  should 
be  enacted  is  a  matter  on  which  the  Department  takes  no  position  at  this  time. 
The  Department’s  immediate  concern  is  in  affording  relief  to  existing  entrymen 
who  have  an  immediate  problem  on  their  hands,  and  the  Department  urges  that 
such  relief  be  granted  without  delay. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  submis¬ 
sion  of  this  report  to  the  committee. 

Sincerely  yours, 

Orme  Lewis, 

Acting  Secretary  of  the  Interior. 


ACTING  SOLICITOR’S  OPINION 


(The  opinion  of  the  Acting  Solicitor  is 

M-36263 


as  follows:) 

February 


23,  1955. 


Validity  of  Desert  Land  Applications  and  Entries  in  Arizona  Dependent 
on  Percolating  Water  for  Reclamation 

Desert  land  entry:  Water  right 

When  Congress  provided  in  the  Desert  Land  Act  that  the  right  to  use  of  water 
by  the  entryman  “shall  depend  upon  bona  fide  prior  appropriation,”  Congress 
used  the  words  “prior  appropriation”  as  words  of  art  having  reference  to  the 
well-established  doctrine  of  prior  appropriation  then  obtaining  in  the  Western 
States  and  Territories. 

Desert  land  entry:  Water  right 

Whether  water  is  subject  to  prior  appropriation  as  required  in  the  Desert  Land 
Act  is  a  matter  governed  by  State  law. 

Water  and  water  rights:  State  laws 

Under  the  second  opinion  of  the  Arizona  Supreme  Court  in  the  case  of  Bristor 
v.  Cheatham,  percolating  waters  are  not  subject  to  the  doctrine  of  prior  appro¬ 
priation  but  only  to  the  doctrine  of  reasonable  use. 

Desert  land  entry:  Water  right 

Applications  for  desert  land  entries  in  Arizona  cannot  be  allowed,  and  allowed 
desert  land  entries  in  that  State  cannot  be  patented,  where  the  entries  are  depend¬ 
ent  upon  percolating  wraters  for  reclamation. 
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M-36263 

Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington  25,  D.  C.,  February  23,  1955. 

Memorandum. 

To:  Director,  Bureau  of  Land  Management. 

From:  Acting  Solicitor. 

Subject:  Validity  of  desert  land  applications  and  entries  in  Arizona  dependent 
on  percolating  water  for  reclamation. 

You  have  requested  my  opinion  as  to  whether,  in  view  of  the  decision  by  the 
Supreme  Court  of  Arizona  in  the  case  of  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P. 
2d  173  (1953)),  applications  for  desert  land  entries  in  that  State  can  be  allowed 
or  allowed  desert  land  entries  in  that  State  can  be  patented  where  reclamation 
of  the  entry  depends  upon  percolating  water. 

As  the  term  “percolating  water”  is  used  in  your  request  and  this  opinion,  it 
means  underground  water  which  does  not  comprise  or  is  not  part  of  an  under¬ 
ground  stream  which  has  a  well-defined  channel  and  banks  and  a  current. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed.,  sec. 
321),  provides  in  part  as  follows: 

“*  *  *  it  shall  be  lawful  for  any  citizen  of  the  United  States  *  *  *  to  file  a 
declaration  *  *  *  that  he  intends  to  reclaim  a  tract  of  desert  land  *  *  *  by 
conducting  water  upon  the  same  *  *  *:  Provided,  however,  That  the  right  to  the 
use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation:  *  *  *  and  all  surplus  water  over  and  above  such 
actual  appropriation  and  use,  together  with  the  water  of  all,  lakes,  rivers  and 
other  sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall 
remain  and  be  held  free  for  the  appropriation  and  use  of  the  public  for  irrigation, 
mining,  and  manufacturing  purposes  subject  to  existing  rights”  (19  Stat.  377). 

The  answer  to  your  question  depends  upon  the  interpretation  to  be  given  to  the 
specific  portion  of  tfye  quotation  from  the  act  which  requires  that  “the  right  to  the 
use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon  bona 
fide  prior  appropriation.” 

In  Calif ornia-Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co.  (295  U.  S.  142 
(1935)),  the  United  States  Supreme  Court  held  that  a  homestead  patent  issued  in 
1885  for  land  bordering  on  a  stream  did  not  carry  with  it  the  common  law  riparian 
right  to  have  the  stream  flow  by  the  land  in  its  accustomed  channel  without  sub¬ 
stantial  diminution.  This  holding  was  based  on  the  Court’s  interpretation  of  the 
provision  of  section  1  of  the  Desert  Land  Act  following  the  clause  just  quoted 
and  beginning  with  “and  all  surplus  water,”  etc.  Although  the  Court  was  not 
directly  concerned  with  the  clause  under  consideration  here,  it  discussed  at  length 
the  background  of  the  Desert  Land  Act  and  made  a  number  of  statements  which 
are  very  illuminating  with  respect  to  the  point  at  issue.  The  more  significant 
statements  follow: 

“For  many  years  prior  to  the  passage  of  the  act  of  July  26,  1866  *  *  *  the 
right  to  use  of  waters  for  mining  and  other  beneficial  purposes  in  California  and 
the  arid  region  generally  was  fixed  and  regulated  by  local  rules  and  customs.  The 
first  appropriator  of  water  for  a  beneficial  use  was  uniformly  recognized  as  having 
the  better  right  to  the  extent  of  his  actual  use.  The  common  law  with  respect  to 
riparian  rights  was  not  considered  applicable,  or,  if  so,  only  to  a  limited  degree. 
*  *  *  The  rule  generally  recognized  throughout  the  States  and  Territories  of  the 
arid  region  was  that  the  acquisition  of  water  by  prior  appropriation  for  a  beneficial 
use  was  entitled  to  protection  *  *  *”  (p.  154).  [Emphasis  added.] 

“That  body  [the  Congressl  thoroughly  understood  that  an  enforcement  of  the 
common-law  rule,  by  greatly  retarding  if  not  forbidding  the  diversion  of  waters 
from  their  accumstomed  channels,  would  disastrously  affect  the  policy  of  dividing 
the  public  domain  into  small  holdings  and  effecting  their  distribution  among 
innumerable  settlers.  In  respect  of  the  area  embraced  by  the  desert-land  States, 
with  the  exception  of  a  comparatively  narrow  strip  along  the  Pacific  seaboard, 
it  had  become  evident  to  Congress,  as  it  had  to  the  inhabitants,  that  the  future 
growth  and  well-being  of  the  entire  region  depended  upon  a  complete  adherence 
to  the  rule  of  appropriation  for  a  beneficial  use  as  the  exclusive  criterion  of  the 
right  to  the  use  of  water”  (p.  157).  [Emphasis  added. 1 

“In  the  light  of  the  foregoing  considerations,  the  Desert  Land  Act  was  passed, 
and  in  their  light  it  must  now  be  construed”  (p.  158). 

These  extracts  from  the  Power  Co.  case  leave  little  doubt  that  the  rule  of  prior 
appropriation  was  a  well-established  doctrine  of  water  law  in  the  Western  States 
and  Territories  at  the  time  the  Desert  Land  Act  was  passed  and  that,  when 
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Congress  provided  in  the  act  that  the  right  to  use  of  water  by  a  desert  land 
entryman  “shall  depend  upon  bona  fide  prior  appropriation,”  Congress  used  the 
words  “prior  appropriation”  as  words  of  art  having  a  clear  and  precise  meaning. 

The  question  then  presents  itself  whether  the  right  to  appropriate  water  for 
the  reclaiming  of  a  desert  land  entry  is  a  matter  governed  by  State  law  or  Federal 
law.  The  Power  Co.  case  provides  the  answer.  The  Court  stated  in  that  case: 

“As  the  owner  of  the  public,  domain,  the  Government  possessed  the  power  to 
dispose  of  land  and  water  thereon  together,  or  to  dispose  of  them  separately. 
*  *  *  The  fair  construction  of  the  provision  now  under  review  1  is  that  Congress 
intended  to  establish  the  rule  that,  for  the  future  the  land  should  be  patented 
separately;  and  that  all  nonnavigable  waters  thereon  should  be  reserved  for  the 
use  of  the  public  under  the  laws  of  the  States  and  Territories  named”  (p.  162). 
[Emphasis  added.] 

“Nothing  we  have  said  is  meant  to  suggest  that  the  [Desert  Land]  act,  as  we 
construe  it,  has  the  effect  of  curtaining  the  power  of  the  States  affected  to  legis¬ 
late  in  respect  of  waters  and  water  rights  as  they  deem  wise  in  the  public  interest. 
What  we  hold  is  that  following  the  act  of  1877,  if  not  before,  all  nonnavigable 
waters  then  a  part  of  the  public  domain  became  publicijuris,  subject  to  the  plenary 
control  of  the  designated  States,  including  those  since  created  out  of  the  Terri¬ 
tories  named,  with  the  right  in  each  to  determine  for  itself,  to  what  extent  the 
rule  of  appropriation  or  the  common-law  rule  in  respect  of  riparian  rights  should 
obtain.  *  *  *  The  Desert  Land  Act  does  not  bind  or  purport  to  bind  the 
States  to  any  policy.  It  simply  recognizes  and  gives  sanction,  insofar  as  the 
United  States  and  its  future  grantees  are  concerned,  to  the  State  and  local  doc¬ 
trine  of  appropriation,  and  seeks  to  remove  what  otherwise  might  be  an  impedi¬ 
ment  to  its  full  and  successful  operation”  (pp.  163-164).  [Emphasis  added.] 

It  is  clear,  then,  that  whether  a  desert  land  entry  in  Arizona  can  be  based  upon 
percolating  water  depends  upon  whether,  under  the  law  of  Arizona,  percolating 
water  is  subject  to  the  doctrine  of  prior  appropriation. 

This  question  was  settled  only  relatively  recently  in  the  case  of  Bristor  v. 
Cheatham,  supra.  To  appreciate  the  full  significance  of  that  case,  a  brief  con¬ 
sideration  of  the  history  of  the  Arizona  law  on  percolating  water  is  necessary. 
The  first  pronouncement  by  the  Arizona  Supreme  Court  on  the  subject  of  perco¬ 
lating  water  apparently  was  in  the  case  of  Howard  v.  Perrin  (76  Pac.  460  (1904), 
aff’d  200  U.  S.  71  (1906)).  In  that  case,  the  court  stated  that  percolating  water, 
as  distinguished  from  water  in  an  underground  stream,  belonged  to  the  owner  of 
the  soil  and  was  not  subject  to  appropriation  by  another. 

In  Maricopa  County  Municipal  Water  Conservation  District  No.  1  el  al.  v. 
Southwest  Cotton  Co.  et  al.  (4  P.  2d  369  (1931)),  the  Arizona  court  decided  to  treat 
the  subject  of  underground  water  as  a  matter  of  first  impression.  In  a  lengthy 
opinion,  the  court  concluded  that  “our  holding  in  Howard  v.  Perrin,  supra,  that, 
percolating  subterranean  waters  were  not  subject  to  appropriation,  was  and  still 
is  the  law  of  Arizona”  (4  P.  2d,  at  p.  376). 

Then  came  the  case  of  Bristor  v.  Cheatham.  This  was  an  action  by  the  plaintiffs 
to  restrain  the  defendants  from  diverting  water  which  the  plaintiffs  were  pumping 
from  domestic  wells  on  their  property.  The  plaintiffs  alleged  as  a  first  count  that 
the  defendants  had  sunk  a  number  of  large  wells  on  defendants’  property  to  a 
common  source  of  underground  water  underlying  the  lands  of  both  and  were 
pumping  and  conveying  the  water  3  miles  distant  to  reclaim  other  land  owned 
by  the  defendants,  and  that  this  withdrawal  of  water  was  drying  plaintiffs’  wells. 
In  a  second  count,  the  plaintiffs  alleged  that  the  waters  from  which  their  wells 
were  supplied  were  taken  from  an  underground  stream.  The  action  was  dismissed 
on  both  counts  by  the  lower  court. 

When  the  case  came  before  the  Supreme  Court  of  Arizona,  the  court  first  held 
on  January  12,  1952,  that  its  ruling  in  Howard  v.  Perrin  was  dictum  and  contrary 
to  the  Desert  Land  Act;  it  overruled  that  case  and  held  that  percolating  waters 
are  subject  to  the  doctrine  of  prior  appropriation  ( Bristor  v.  Cheatham,  240  P. 
2d  185).  A  rehearing  was  granted,  following  which  the  court  reversed  itself  on 
March  14,  1953  (255  P.  2d  173).  The  court  said: 

“The  State  of  Arizona  through  its  legislature  has  adopted  its  policy  and  local 
doctrine  to  the  effect  that  ground  waters  are  not  subject  to  appropriation.  It 
seems  the  only  answer,  therefore,  is  that  a  prior  right  to  the  use  of  ground  waters 
cannot  now  be  acquired  and  never  could  have  been  acquired  under  the  law  of 
prior  appropriation.  We  hold,  therefore,  that  such  waters  are  not  subject  to  any 
law  of  appropriation”  (255  P.  2d,  at  p.  177).  [Emphasis  added.] 

1  The  clause  in  see.  1  of  the  act  commencing  with  “and  all  surplus  water,”  etc. 
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The  court  went  on  to  hold  that  the  owner  of  land  overlying  percolating  water  has 
a  right  to  use  the  water  subject  to  the  doctrine  of  reasonable  use,  as  distinguished 
from  the  doctrine  of  correlative  rights.  Under  the  latter  doctrine,  a  landowner 
would  be  limited  to  his  proportionate  share  of  the  percolating  water  underlying 
his  land  and  the  lands  of  his  neighbors.  Under  the  doctrine  of  reasonable  use,  a 
landowner  may  use,  without  any  liability  to  an  adjoining  user,  as  much  of  the  per¬ 
colating  water  as  he  can  reasonably  put  to  a  beneficial  use  on  his  land  even  though 
it  exceeds  his  proportionate  share  of  the  water.  See  55  A.  L.  R.  1385  and  109 
A.  L.  R.  395. 

It  is  plain  from  the  two  opinions  in  the  Bristor  case  that  the  doctrine  of  prior 
appropriation  is  diametrically  opposed  to  the  doctrine  of  reasonable  use.  Under 
the  first  doctrine,  a  prior  appropriator  acquires  a  legal  right  to  a  definite  quantity 
of  water  which  cannot  be  diverted  by  any  subsequent  appropriator  even  though 
the  latter  could  put  the  water  to  a  beneficial  use.  Under  the  second  doctrine,  a 
prior  user  of  water  acquires  no  right  to  the  quantity  of  water  used.  Any  sub¬ 
sequent  user  of  water,  by  drilling  a  larger  well  or  installing  a  more  powerful  pump, 
can,  without  liability,  drain  him  dry  so  long  as  the  water  is  put  to  a  beneficial  use 
by  the  subsequent  user. 

I  find  it  impossible  therefore  to  interpret  the  clause  in  the  Desert  Land  Act 
which  requires  that  “the  right  to  the  use  of  water  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation”  as  encompassing  the  doctrine  of  reasonable  use 
as  set  forth  in  the  second  Bristor  opinion. 

The  Department’s  regulations  do  not  sanction  the  allowance  or  patenting  of  a 
desert  land  entry  which  depends  upon  percolating  water  which  is  subject  only  to 
the  doctrine  of  reasonable  use.  The  pertinent  regulation  currently  in  effect 
(43  CFR  232.13;  19  F.  R.  9084),  which  has  been  unchanged  since  its  adoption 
on  May  18,  1916  (Circular  474,  45  L.  D.  345,  351),  provides  in  part  as  follows: 

“Sec.  232.13  Evidence  of  water  rights  required  with  application.  No  desert-land 
application  will  be  allowed  unless  accompanied  by  evidence  satisfactorily  showing 
either  that  the  intending  entryman  has  already  acquired  by  appropriation, 
purchase,  or  contract  a  right  to  the  permanent  use  of  sufficient  water  to  irrigate 
and  reclaim  all  of  the  irrigable  portion  of  the  land  sought,  or  that  he  has  initiated 
and  prosecuted,  as  far  as  then  possible,  appropriate  steps  looking  to  the  acquisition 
of  such  a  right.  *  *  *  All  applications  not  accompanied  by  the  evidence  above 
indicated  will  be  rejected.” 

The  requirement  in  the  regulation  is  clear  that  an  applicant  must  acquire,  or 
take  steps  to  acquire,  a  legal  right  to  the  permanent  use  of  sufficient  water  to 
reclaim  his  entry.  The  same  requirement  is  stated  in  the  regulation  dealing 
with  the  submission  of  final  proof  (43  CFR  232.32;  19  M.  R.  9086). 

As  we  have  seen,  a  landowner  has  no  legal  assurance  of  a  permanent  supply  of 
water  under  the  doctrine  of  reasonable  use.  His  “right”  to  use  percolating 
water,  unlike  the  right  of  a  prior  appropriator,  is  always  subject  to  diminution 
or  abrogation  by  a  subsequent  user  of  the  water. 

It  is  my  opinion,  therefore,  upon  the  basis  of  the  Desert  Land  Act  and  the 
second  opinion  of  the  Supreme  Court  of  Arizona  in  Bristor  v.  Cheatham,  that  an 
application  for  a  desert  land  entry  on  land  in  Arizona  cannot  be  allowed,  and 
that  a  patent  cannot  be  issued  for  such  an  entry  which  has  been  allowed,  where 
the  entry  is  dependent  upon  percolating  water  for  reclamation. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 

Senator  Anderson.  I  have  a  letter  from  Senator  Hayden  on  this 
bill  which  I  will  insert  in  the  record  at  this  point: 

United  States  Senate, 

Committee  on  Appropriations, 

May  27,  1955. 

Hon.  Clinton  P.  Anderson, 

Committee  on  Interior  and  Insular  Affairs, 

United  States  Senate,  Washington  25,  D.  C. 

Dear  Senator  Anderson:  This  morning  your  subcommittee  will  have  testi¬ 
mony  on  my  bill  (S.  1177)  for  the  relief  of  desert  land  entrymen  whose  entries 
are  dependent  upon  percolating  waters  for  reclamation.  I  appreciate  your  invita¬ 
tion  to  me  to  present  testimony  in  favor  of  this  measure,  and  regret  that  the  neces¬ 
sity  of  presiding  at  an  appropriation  hearing  prevents  my  appearance.  I  have 
asked  my  administrative  assistant  to  attend  in  my  stead. 

As  you  know,  S.  1177  will  benefit  a  maximum  of  158  desert  land  entrymen  who 
have  performed  in  good  faith  everything  that  is  required  of  them  to  secure  patents 
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to  public  land  in  Arizona  under  the  Desert  Land  Act  of  1877.  Before  patents 
could  issue,  however,  the  Solicitor  of  the  Department  of  the  Interior  held  that 
patents  could  not  issue  for  the  reason  that  a  decision  of  the  Supreme  Court  of 
Arizona  in  1953  ( Bristor  v.  Cheatham,  240  P.  2d  185)  held  that  in  Arizona  percolat¬ 
ing  waters  are  not  subject  to  the  doctrine  of  prior  appropriation.  The  Solicitor, 
on  the  basis  of  this  court  decision,  and  the  provision  of  the  Desert  Land  Act  that 
the  right  to  use  of  water  by  a  desert  land  entry  man  “shall  depend  upon  a  bona 
fide  prior  appropriation,”  reached  the  conclusion  set  forth  in  his  opinion. 

The  entryinen  affected  by  this  bill  have  expended  sizable  sums  in  perfecting 
their  entries,  and  completed  all  requirements  before  issuance  of  the  Solicitor’s 
opinion.  Therefore,  it  seems  to  me  that  fairness  and  equity  dictate  the  issuance 
of  patents  to  them.  I  sincerely  urge  your  subcommittee  and  the  full  Committee 
on  Interior  and  Insular  Affairs  to  approve  S.  1177. 

With  best  regards,  I  am, 

Yours  very  sincerely, 

Carl  Hayden. 


Senator  Anderson.  Senator  Goldwater,  do  you  wish  to  make  a 
statement? 

STATEMENT  OF  HON.  BARRY  GOLDWATER,  UNITED  STATES 
SENATOR  FROM  THE  STATE  OF  ARIZONA 


Senator  Goldwater.  This  is  Senator  Hayden’s  bill.  I  am  co¬ 
sponsor  with  him.  Senator  Hayden’s  administrative  assistant,  Paul 
Eaton,  is  here  and  would  like  to  testify  on  the  bill. 


STATEMENT  OF  PAUL  EATON,  ADMINISTRATIVE  ASSISTANT  TO 

SENATOR  HAYDEN 


Mr.  Eaton.  My  name  is  Paul  R.  Eaton,  administrative  assistant 
to  Senator  Hayden.  The  Senator  and  Senator  Goldwater  introduced 
this  bill  as  a  relief  bill.  On  February  23,  the  Solicitor  of  the  Depart¬ 
ment  of  the  Interior  in  a  memorandum  opinion,  which  is  on  governing; 
the  Bureau  of  Land  Management  and  the  Department,  determined 
that  desert  land  entries  in  Arizona  under  the  Desert  Land  Act  of  1877 
could  not  be  allowed  if  they  were  dependent  upon  percolating  water 
because  the  Desert  Land  Act  requires  the  bona  fide  prior  appropriation 
of  water  which  the  Supreme  Court  of  Arizona  has  said  is  not  applicable 
to  percolating  water,  water  not  in  defined  underground  channels. 

There  are  a  maximum  of  about  158  desert  land  entries  affected  by 
this  bill.  They  are  all  land  entries  which  had  been  approved  right 
up  to  the  point  of  patenting  at  the  time  the  Solicitor’s  opinion  was 
rendered  and  before  the  land  entrymen  knew  that  this  opinion  would 
be  given  or  would  be  effective.  So  the  purpose  of  the  bill  is  merely 
to  take  care  of  those  people  who  have  complied  with  all  the  require¬ 
ments  of  the  desert  land  law,  and  the  Department  at  that  time  felt 
they  had  complied.  It  will  not  effect  any  entry  which  had  not  pro¬ 
ceeded  to  the  point  of  allowance  at  the  time  of  the  Solicitor’s  opinion. 
The  act  says  “at  the  time  of  enactment,”  which  is  really  synonymous 
because  none  are  being  allowed  now.  Actually,  no  further  action 
has  been  taken  on  any  desert  land  entries  that  are  dependent  upon 
percolating  water  for  their  reclamation. 

Senator  Anderson.  They  would  have  to  divert  water  from  a 
stream  or  drill  a  well  of  some  kind? 

Mr.  Eaton.  That  is  correct. 

Senator  Anderson.  Are  these  people  doing  either  one  of  those 
things? 


8 


RELIEF  OF  DESERT  LAND  ENTRYMEN  IN  ARIZONA 


Mr.  Eaton.  All  are  affected,  as  I  understand  it,  are  lands  that  are 
dependent  upon  well  water. 

Senator  Anderson.  There  is  no  question  about  the  right  of  a  person 
to  have  a  desert  entry  when  he  himself  develops  well  water? 

Mr.  Eaton.  Yes;  apparently  if  that  water  is  not  taken  from  a 
defined  underground  channel.  If  it  is  what  they  describe  as  percolat¬ 
ing  water,  not  within  a  defined  channel,  the  supreme  court  in  Arizona — - 
now,  I  am  getting  where  I  should  not  he  in  a  legal  matter — has  de¬ 
termined  in  the  famous  Arizona  case  of  Bristor  v.  Cheatham  that  you 
cannot  acquire  a  bona  fide  right  to  underground  percolating  water. 

Senator  Anderson.  Can  anyone  tell  me  the  difference  between 
percolating  water  and  ditch  water? 

Senator  Goldwater.  There  is  quite  a  difference. 

Senator  Anderson.  There  must  be. 

Senator  Goldwater.  All  of  our  underground  waters  are  considered 
percolating  waters.  The  only  difference  is  that  it  comes  up  instead 
of  flowing  horizontally.  That  is  one  of  the  confusing  acts  of  1877, 
because  when  the  act  was  passed  underground  water  was  considered 
to  be  a  stream  and  had  the  same  rights  as  a  surface  stream.  In 
Arizona,  while  our  hydrographers  tell  us  there  is  no  such  a  thing  as 
percolating  water,  the  supreme  court  says  it  is  percolating  water. 
The  case  mentioned  by  Mr.  Eaton  is  the  case  that  created  this  con¬ 
fusion  out  there. 

Senator  Anderson.  There  are  how  many  of  these? 

Mr.  Eaton.  A  maximum  of  158,  Mr.  Chairman.  There  may  be  a 
few  less  than  that.  The  State  office  of  the  Bureau  of  Land  Manage¬ 
ment  has  furnished  that  number  and  has  qualified  it  by  saying  that 
there  may  be  a  few  which  they  were  not  able  to  tell  us  about  at  the 
time  we  requested  information  that  will  be  dependent  upon  surface 
water.  1  do  not  know  where  it  would  be. 

Senator  Anderson.  How  much  land  is  involved  in  this? 

Air.  Eaton.  It  is  usually  320  acres  per  entry,  so  it  would  be  158 
times  that  as  a  maximum. 

Senator  Anderson.  Fifty  thousand  acres  at  the  most? 

Air.  Eaton.  I  believe  that  is  right,  sir. 

Senator  Anderson.  What  will  they  pay  the  Government  for 
that  land? 

Mr.  Eaton.  A  total  of  $1.25  per  acre  when  patent  issues.  In  addi¬ 
tion  there  is  an  improvement  requirement  of  a  minimum  of  $1  per  year 
per  acre  from  the  time  they  make  their  entry  and  begin  improving 
upon  it  until  it  is  allowed.  I  believe  it  is  4  years,  but  I  am  not 
certain  about  that  figure. 

Senator  Anderson.  Where  is  that  land  located? 

Mr.  Eaton.  It  is  not  in  any  one  area,  sir;  it  is  scattered  in  the 
valleys  in  central  and  southern  Arizona. 

Senator  Anderson.  In  other  words,  will  it  be  worth  $500  an  acre 
when  they  get  through  with  it? 

Air.  Eaton.  I  do  not  know.  It  will  be  worth  quite  a  bit  per  acre 
if  their  underground  water  holds  out  so  that  they  have  what  would 
be  a  permanent  supply. 

Senator  Anderson.  I  am  trying  to  find  out  what  type  of  land  that 
is.  A  lot  of  that  Arizona  land  has  been  selling  as  high  as  $1,000  an 
acre  and  a  great  deal  at  $500  an  acre.  I  am  trying  to  find  out  whether 
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we  are  dealing  with  50,000  acres  worth  $500  or  $1,000  an  acre,  or 
$100  an  acre. 

Senator  Goldwater.  Mr.  Chairman,  this  is  just  an  estimate.  As 
an  overall  average,  after  the  improvement  costs  have  been  paid  and 
the  deep  well  has  been  put  in,  this  land  should  be  worth  something 
between  four  and  five  hundred  dollars  an  acre.  The  land  could  go  to 
$1,000  an  acre  today  only  with  high  productivity  of  cotton,  which 
we  have  no  chance  of  out  there  as  you  know  under  the  existing  law. 
I  would  say  four  to  five  hundred  dollars  would  be  a  pretty  fair  price 
for  this.  That  would  probably  give  the  developer,  if  he  wanted  to 
sell  it  for  speculative  purposes,  a  profit  of  $100  to  $150  an  acre. 

Senator  Anderson.  But  we  are  dealing  with  something  in  the 
neighborhood  $25  million  in  this. 

Senator  Goldwater.  Not  that  high. 

Senator  Anderson.  Fifty  thousand  acres  at  $500  an  acre  is  $25 
million. 

Senator  Goldwater.  Yes,  if  it  all  could  be  developed.  There  is 
a  lot  of  that  desert  entry  land  that  is  not  developed  and  probably 
will  not  be  developed  because  the  people  that  have  it  do  not  have  the 
money  to  put  down  wells.  It  costs  today  from  twenty  to  fifty  thou¬ 
sand  dollars,  and  employing  grading  and  other  equipment  to  improve 
it. 

Senator  Anderson.  The  original  purpose  of  the  desert  entry  was 
by  flowing  water  or  by  diverting  water  from  some  place  and  putting 
it  upon  land.  I  know,  I  had  a  desert  entry.  I  would  have  loved  to 
have  pumped  it,  but  I  lost  mine  because  we  were  not  able  to  take  the 
water  from  the  stream  we  thought  we  could  take  it  out  of.  We  had 
10,000  acres  to  develop,  and  we  lost  whatever  we  put  in  the  project 
because  it  was  not  regarded  as  proper  to  pump  it. 

Mr.  Eaton.  That  is  somewhat  the  situation  these  people  are  going 
to  find  themselves  in,  except  that  before  allowance  of  these  land 
entries  the  Geological  Survey  and  other  hydrographers  have  been 
there  and  have  determined  that  there  is  water  available  at  least  for 
the  irrigable  acreage  within  the  entry.  All  the  320  acres  on  each 
entry  is  not  necessarily  irrigable,  and  usually  a  portion  of  it  is  not. 

Senator  Anderson.  Anyway,  the  matter  here  has  been  carefully 
briefed  and  can  be  studied.  I  assume  the  staff  will  give  it  some  study. 

Do  you  have  any  further  statements,  Senator  Goldwater? 

Senator  Goldwater.  No,  sir.  I  have  a  statement  I  would  like  to 
submit  for  the  record  and  also  the  memorandum  from  the  Solicitor  to 
the  Director  of  the  Bureau  of  Land  Management  on  this  subject.  I 
would  like  that  to  be  made  a  part  of  the  record. 

(The  memorandum  referred  to  appears  on  p.  4.) 

(The  statement  referred  to  by  Senator  Goldwater  follows:) 

Factual  Data 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed.,  sec. 
321),  requires  that  the  right  of  desert  land  entrymen  to  the  use  of  water  for  re¬ 
claiming  their  entries  “shall  depend  upon  bona  fide  prior  appropriation.”  During 
the  past  year,  a  question  has  arisen  in  the  Department  with  respect  to  the  meaning 
■of  this  provision  and  its  effect  upon  desert  land  entries  in  the  State  of  Arizona 
which  are  dependent  for  irrigation  upon  percolating  waters;  i.  e.,  underground 
water  which  does  not  flow  in  a  well-defined  channel  with  banks.  The  question 
arose  primarily  as  a  result  of  a  recent  decision  by  the  Supreme  Court  of  Arizona 
with  respect  to  the  law  of  the  State  governing  percolating  waters.  In  that  de¬ 
cision,  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P.  2d  173),  decided  on  March  14, 
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1953,  the  Arizona  court  held  that  percolating  waters  in  that  State  are  not  subject 
to  the  doctrine  of  prior  appropriation  but  are  subject  only  to  the  doctrine  of  reason¬ 
able  use. 

The  Bristor  decision  raised  the  question  whether  desert  land  entries  for  lands  in 
Arizona  could  be  allowed  or  patented  where  such  entries  are  dependent  on  percolat¬ 
ing  waters  for  reclamation.  The  question  was  referred  to  the  Acting  Solicitor 
of  the  Department  who  has  rendered  an  opinion  holding  that  such  entries  cannot 
be  allowed  or  patented  under  the  Desert  Land  Act  since  the  right  of  the  entrymen 
or  the  applicants  for  entry  to  use  percolating  waters  does  not  depend  upon  prior 
appropriation.  A  copy  of  the  Acting  Solicitor’s  opinion  M-36263,  February  23, 
1955,  is  attached.  It  discusses  the  problem  in  detail. 

According  to  the  Bureau  of  Land  Management  of  this  Department,  there  are 
approximately  160  desert  land  entries  in  Arizona  which  have  been  allowed  and 
are  currently  subsisting  but  which  are  dependent  on  percolating  waters  for  recla¬ 
mation.  The  entries  were  applied  for  in  good  faith  and  the  entrymen  have  appar¬ 
ently  made  expenditures  and  performed  work  with  a  view  to  securing  patents  to 
the  entries,  In  many  cases  the  expenditures  have  been  substantial.  However, 
under  the  law  as  set  forth  in  the  Acting  Solicitor’s  opinion,  the  entries  cannot  go  to 
patent  so  long  as  the  percolating  waters  on  which  they  are  dependent  are  not  sub¬ 
ject  to  appropriation.  This  means  that  in  time,  as  the  statutory  life  of  the  entries 
expires,  the  entrymen  will  lose  the  fruits  of  their  labor  and  expenditures.  Im¬ 
mediately,  because  of  this  prospect,  the  entrymen  are  uncertain  as  to  whether  to 
proceed  with  their  work  on  the  entries. 

In  these  circumstances,  it  seems  only  fair  and  equitable  that  the  entrymen 
should  be  allowed  to  perfect  their  entries  regardless  of  the  requirement  in  the 
Desert  Land  Act  that  they  have  a  water  right  dependent  upon  prior  appropriation. 
The  proposed  bill  would  accomplish  this  purpose.  It  would  simply  waive  in  the 
case  of  these  entires  the  requirement  that  the  right  to  use  of  water  depend  on 
prior  appropriation.  In  all  other  respects,  such  as  reclamation  and  expenditures, 
the  entrymen  would  remain  subject  to  the  requirements  of  the  Desert  Land  Act. 

Although  the  problem  under  consideration  has  arisen  only  in  Arizona,  the 
proposed  bill  has  been  drawn  on  a  general  basis  to  take  care  of  any  similar  problem 
in  other  States  to  which  the  Desert  Land  Act  applies. 

It  should  be  noted  that  the  proposed  bill  applies  only  to  existing  entries  which 
have  been  allowed  The  bill  will  not  permit  future  desert  land  entries  to  be  made 
in  Arizona  which  are  dependent  on  percolating  waters.  Whether  broader  legisla¬ 
tion  should  be  enacted  is  a  matter  on  which  the  Department  takes  no  position  at 
this  time.  The  Department’s  immediate  concern  is  in  affording  relief  to  existing 
entrymen  who  have  an  immediate  problem  on  their  hands.  The  Department, 
therefore,  suggests  that  changes  toward  broadening  the  bill  should  not  be  made  if 
they  will  have  the  effect  of  delaying  or  impeding  the  passage  of  the  legislation. 

Senator  Goedwater.  I  would  like  to  call  the  chairman’s  attention 
to  the  fact  that  several  States  might  ultimately  be  affected  by  this 
decision.  In  North  and  South  Dakota,  the  question  is  moot  in  these 
States  because  there  have  been  no  applications.  They  do  not  have 
the  prior  appropriation  doctrine  on  underground  percolating  water. 
In  Montana  there  is  no  prior  appropriation  doctrine.  In  Colorado 
the  presumption  is  that  all  underground  water  is  stream.  The  prior 
appropriation  applies  to  underground  streams,  and  this  applies  to 
Arizona. 

In  California  the  question  is  presently  before  the  legislature.  Two 
thousand  applications  are  being  held  up.  In  Oregon,  west  of  the 
Cascades,  there  is  no  prior  appropriation.  East  of  the  Cascades, 
prior  appropriation  is  recognized. 

That  is  all  I  have,  Mr.  Chairman. 

Mr.  Chairman,  I  might  say  Mr.  Woozley  is  here  with  some  of  his 
staff  if  you  have  some  questions  on  this. 

Senator  Anderson.  What  is  the  attitude  of  Land  Management? 
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STATEMENT  OF  EDWARD  WOOZLEY,  DIRECTOR,  BUREAU  OF 
LAND  MANAGEMENT,  DEPARTMENT  OF  THE  INTERIOR 

Mr.  Woozley.  We  are  in  favor  of  this  bill,  Senator.  We  have 
been  issuing  patents  out  there  where  people  have  qualified  for  patents, 
and  these  158  desert  land  entries  have  been  allowed  with  the  assump¬ 
tion  they  would  be  able  to  qualify.  With  this  decision  it  is  doubtful 
that  they  could.  It  is  almost  a  foregone  conclusion  that  they  could 
not. 

Senator  Anderson.  Then  why  would  you  issue  a  patent? 

Mr.  Woozley.  We  have  assumed  up  until  the  time  of  the  Supreme 
Court  decision  and  the  Solicitor’s  opinion  was  made  that  Arizona  was 
the  same  as  other  States.  Appropriation  of  water  was  permitted  and 
that  they  were  given  the  proper  length  of  time  to  develop  that  water. 

Senator  Anderson.  But  you  would  not  allow  a  desert  entry  in 
New  Mexico  for  pumping? 

Mr.  Woozley.  Yes,  sir;  we  allow  desert  entries  for  pumping. 

Senator  Anderson.  When? 

Mr.  Woozley.  I  might  ask  Mr.  Hochmuth  if  we  have  allowed  some. 

STATEMENT  OF  HAROLD  D.  HOCHMUTH 

Mr.  Hochmuth.  Yes,  sir;  in  areas  that  are  noncritical. 

Senator  Anderson.  What  are  noncritical? 

Mr.  Woozley.  The  State  engineer  tells  us  in  New  Mexico  which 
are  the  areas  and  issues  the  necessary  permits,  and  we  then  act. 

Senator  Anderson.  What  is  a  critical  area? 

Mr.  Woozley.  That  is  an  area  declared  by  the  State  engineer  that 
the  ground  water  is  fully  appropriated  already  or  is  being  overpumped. 

Senator  Goldwater.  I  might  say  we  follow  that  same  practice  in 
Arizona. 

Mr.  Hochmuth.  But  the  New  Mexico  law  is  quite  clear  as  to  a 
doctrine  of  prior  appropriation,  as  I  understand  it.  The  Arizona  law 
we  thought  was  until  the  supreme  court  decision. 

Senator  Anderson.  Then  do  I  understand  that  in  the  area  around 
Deming,  N.  Alex.,  you  are  granting  desert  entries? 

Mr.  Hochmuth.  I  am  trying  to  search  my  memory,  Senator.  I 
might  say  it  is  declared  by  critical  ground  water  by  the  State  engineer 
of  New  Mexico,  in  which  case  we  cannot  allow  desert  entries  because 
the  State  engineer  will  not  give  those  people  a  permit  to  drill. 

Senator  Anderson.  The  Rio  Grande  is  also  critical? 

Mr.  Hochmuth.  I  cannot  answer  that. 

Mr.  Woozley.  I  would  like  to  point  out  that  in  my  own  State  of 
Idaho  in  the  last  4  years  there  has  been  approximately  half  a  million 
acres  developed  from  ground  water  irrigation.  It  is  not  a  problem  up 
there  because  percolating  waters  are  allowed  for  desert  entries.  This 
law  is  particularly  slanted  toward  Arizona  and  not  to  other  States, 
as  far  as  we  can  determine. 

Senator  Anderson.  But  it  is  your  testimony  that  the  same  situa¬ 
tion  that  stops  the  desert  entryman  from  getting  his  land  in  Arizona 
permits  him  to  have  it  in  Idaho.  The  law  of  Idaho  is  such  that  he 
can  do  exactly  the  same  thing  in  Idaho  and  get  his  land  that  he  is 
seeking  to  do  in  Arizona  where  he  cannot  get  it? 

Mr.  Woozley.  Yes,  sir.  The  difference  is  in  the  State  law. 
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Mr.  Hochmuth.  May  I  say  something,  Mr.  Chairman? 

Senator  Anderson.  Yes. 

Mr.  Hochmuth.  This  bill  here  only  takes  care  of  the  persons  who 
have  been  permitted  to  go  on  the  land  and  exercise  the  right  of  desert- 
land  entry.  It  does  not  take  care  of  those  700  applications  we  have 
before  the  Bureau  now  that  we  have  not  allowed  to  go  on  the  land 
yet.  They  will  have  to  be  rejected  because  the  State  law  of  Arizona 
does  not  permit  us  to  allow  those.  But  these  people  have  made  exten¬ 
sive  improvements.  I  understand  that  some  have  gone  as  high  as 
$50,000  or  $100,000  for  one  tract.  The  bill  only  takes  care  of  those 
which  we  have  already  permitted  to  enter. 

Senator  Anderson.  Do  I  understand,  then,  that  if  this  law  is  passed 
it  will  be  limited  to  158  and  you  will  not  issue  any  more? 

Mr.  Hochmuth.  We  are  rejecting  the  others  right  now  because  the 
law  does  not  permit  us  to  do  so. 

Senator  Anderson.  Then  you  can  answer  my  question  directly. 
You  will  not  grant  any  more  than  this  158? 

Mr.  Hochmuth.  That  is  correct.  We  will  not  grant  any  more  until 
either  other  legislation  is  passed  or  the  State  law  is  changed. 

Senator  Anderson.  These  people  who  are  involved  in  this  have  been 
permitted  by  you  to  go  on  the  land? 

Mr.  Hochmuth.  Yes,  sir. 

Senator  Anderson.  Then  having  been  permitted  to  go  on  the  land, 
they  have  made  improvements? 

Mr.  Hochmuth.  Yes,  sir. 

Senator  Anderson.  In  some  cases,  substantial  improvements? 

Mr.  Hochmuth.  Yes,  sir. 

Senator  Anderson.  Therefore,  it  is  a  hardship  matter  and  not  just 
a  matter  of  granting  somebody  a  right  that  might  not  otherwise  have 
any  interest  in  this  at  all? 

Mr.  Hochmuth.  That  is  correct.  I  will  go  on  to  add  to  that  that 
they  still  must  meet  with  the  other  requirements  of  the  Desert  Land 
Act  which  means  the  expenditure  of  certain  sums. 

Senator  Anderson.  You  do  not  mind  spending  $4  an  acre  to 
get  something  worth  $500.  That  is  fairly  evident.  If  they  have, 
made  an  application  in  good  faith  and  you  allowed  them  to  go  on 
there,  they  could  not  anticipate  the  decision  of  the  Arizona  Supreme 
Court. 

Mr.  Hochmuth.  That  is  a  correct  statement. 

Mr.  Eaton.  As  a  matter  of  fact,  this  decision  is  a  reversal  of  the 
decision  that  the  supreme  court  in  the  same  case  had  given  1  year 
before. 

Senator  Anderson.  When  was  this  decision  handed  down? 

Mr.  Eaton.  In  1953  is  the  last  one.  There  are  two  decisions; 
the  first  one  was  in  1952  and  the  second  one  on  a  rehearing  was  in 
1953.  It  is  exactly  opposite  from  the  1952  decision.  So  they  actually 
had  something  to  go  on  for  that  period,  at  least  as  of  1952. 

Senator  Goldwater.  I  have  an  additional  statement  in  the  form 
of  a  letter  from  Mr.  Armstrong  to  Senator  Hayden  explaining  some 
of  the  western  laws  regarding  the  situation,  which  should  go  in  the 
record,  please. 

Senator  Anderson.  Very  well. 

(The  material  referred  to  follows): 
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Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington,  D.  C.  May  24,  1955. 

Hon.  Carl  Hayden, 

United  States  Senate ,  Washington,  D.  C. 

My  Dear  Senator  Hayden:  Further  reference  is  made  to  your  letter  of  April 
5  requesting  our  comments  on  Mr.  Coker’s  letter  to  you  of  March  30,  concerning 
the  water  rights  showing  required  for  an  entry  of  public  lands  in  Arizona  under 
the  desert  land  law  (43  U.  S.  C.,  sec.  321,  et  seq.). 

Solicitor’s  opinion  M-36263,  a  copy  of  which  is  enclosed,  stated  that  where  such 
entry  would  be  dependent  upon  percolating  water  for  reclamation,  an  application 
for  entry  or  patent  under  the  desert  land  law  cannot  be  allowed.  Under  the 
desert  land  law,  the  right  to  use  water  on  public  land  depends  upon  bona  fide  piror 
appropriation  under  the  state  law.  The  applicant  must  show  he  has  acquired  or 
will  acquire  by  appropriation,  purchase,  or  contract  a  right  to  the  permanent  use 
of  sufficient  water  to  irrigate  and  reclaim  the  public  lands  (43  CFR  232.13  and 
232.32).  The  recent  decision  of  the  Supreme  Court  of  Arizona  in  Bristor  v. 
Cheatham  (255  P.  (2d)  173  (1953))  held  that  rights  to  percolating  waters  in 
Arizona  cannot  be  acquired  under  the  law  of  prior  appropriation.  That  decision 
declares  the  law  of  the  State  with  respect  to  this  question.  The  applicant  clearly 
cannot  meet  the  requirements  of  the  desert  land  law,  therefore,  if  his  entry  depends 
on  percolating  water  in  Arizona. 

Mr.  Coker  states  in  his  letter  that  this  Department  has  in  the  past  interpreted 
the  desert  land  law  as  permitting  the  showing  of  a  water  right  dependent  upon 
percolating  waters.  He  finds  evidence  of  such  an  interpretation  from  a  Govern¬ 
ment  annual  proof  form  which  gives  credit  toward  meeting  the  requirements  of 
the  desert  land  law  for  expenditures  made  to  construct  windmills,  pumps,  and 
irrigation  wells.  The  annual  proof  form  does  indicate  acceptable  types  of  im¬ 
provement  expenditures,  but  does  not  show  what  an  applicant  must  prove  with 
respect  to  his  legal  right  to  a  definite  quantity  of  water.  No  decision  of  this 
Department  has  been  found  holding  that  a  desert  land  entry  dependent  on 
percolating  waters  may  be  allowed  in  a  State  which  does  not  recognize  appro¬ 
priation  of  such  waters.  Our  opinion  M-36263,  it  should  be  noted,  did  not  state 
that  ground  water  obtained  from  wells  in  Arizona  could  never  be  used  as  the  basis 
for  an  acceptable  water  right  showing.  Ground  water  is  defined  as  including 
water  in  the  ground,  that  is,  under  the  surface  (Selected  Problems  in  the  Law  of 
Water  Rights  in  the  West,  U.  S.  Department  of  Agriculture,  Miscellaneous 
Publication  No.  418,  1942,  at  p.  24).  In  Arizona,  as  in  almost  every  other 
Western  State,  water  in  defined  channels  of  underground  streams  is  subject  to 
prior  appropriation  and  therefore  can  be  used  to  establish  a  showing  of  the  water 
right  needed  under  the  desert  land  laws. 

There  is  little  doubt  that  at  the  time  of  the  enactment  of  the  Desert  Land  Act 
on  March  3,  1877,  the  doctrine  of  appropriation  was  well  recognized.  See  Cali¬ 
fornia  Oregon  Power  Co.  v.  Beaver  Portland  Co.  (295  U.  S.  142,  154  (1935)).  The 
recognition  of  “prior  appropriation”  in  the  Desert  Land  Act,  moreover,  does  not 
limit  the  doctrine  to  surface  water. 

Mr.  Coker’s  statement  that  the  “laws  in  the  Western  States  in  1916  or  there¬ 
abouts,  will  disclose  that  none  of  them  had  any  provisions  in  their  code  for  the 
appropriation  of  ground  or  percolating  water”  is  not  entirety  accurate.  Section 
4169,  Revised  Statutes  1901,  Arizona  authorized  prior  appropriation  of  “any  of 
the  unappropriated  waters”  in  the  territory.  This  section  was  carried  over  into 
Revised  Statutes  1913,  section  5337.  In  1919,  it  was  definitely  provided  that 
ground  water  in  definite  underground  channel  was  subject  to  appropriation 
(Arizona  Code  Annotated  1939,  75-101).  The  1919  act  confirmed  the  law  of 
Arizona  recognized  prior  to  and  after  1916,  as  indicated  by  the  case  cited  by  Mr. 
Coker  of  Howard  v.  Perrin  (76  Pac.  460,  462  (1904))  upheld  by  the  United  States 
Supreme  Court  t200  U.  S.  71  (1905)),  and  reaffirmed  by  Maricopa  County  Muni¬ 
cipal  Water  Conservation  District  No.  1  v.  Southwest  Cotton  Co.,  (39  Arizona  65,  4 
P.  (2d)  369,  376  (1931)).  The  decisions  of  the  State  courts,  of  course,  are  de¬ 
clarative  of  the  law  of  the  State,  (Bristorv.  Cheatham,  255  P.  (2d)  173,  175  (1953)). 

In  1899,  Idaho  enacted  a  law  providing  that  the  right  to  the  use  of  subter¬ 
ranean  waters  may  be  acquired  by  appropriation,  (Idaho  Code,  1948,  sec.  42-103). 
In  1913,  the  Nevada  statute  provided  that  “all  sources  of  water  supply  within  the 
boundaries  of  the  State,  whether  above  or  beneath  the  surface  of  the  grounds” 
may  be  appropriated  as  provided  in  the  act,  (Nev.  Comp.  Laws,  1929,  secs. 
7890  and  7S91).  In  1915  a  statute  provided  that  “all  underground  waters,  save 
and  except  percolating  water”  were  subject  to  appropriation,  (Nev.  Sess.  Laws 
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1915,  sec.  1,  ch.  210,  p.  323).  A  Utah  statute  in  1903  (Utah  Comp.  Laws,  1907, 
sec.  1288-18)  made  water  flowing  above  or  under  the  ground  in  known  or  defined 
channels  pulDlic  property.  The  appropriation  doctrine  was  held  applicable  in 
Utah  to  such  water,  ( Whitmore  v.  Utah  Fuel  Co.  73  Pac.  764,  767  (1903)). 

Mr.  Coker  alsp  suggests  amending  the  Desert  Land  Act  to  “settle  the  cpiestion 
as  to  the  use  of  irrigation  well  or  percolating  waters  for  the  reclamation  of  desert 
lands,  whether  the  States  have  passed  any  ground-water  legislation  or  not.” 
Whether  Federal  legislation,  even  as  to  percolating  water,  is  necessary  or  desir¬ 
able  is  an  important  consideration.  The  State  of  Arizona  can  make  such  pro¬ 
vision  as  it  thinks  wise  for  the  acquisition  of  rights  to  percolating  water  on  public 
or  other  lands  in  the  State.  There  are  decided  advantages  to  the  present  pro¬ 
visions  of  the  desert  land  law  which  assure  the  acquisition  by  the  applicant  of  the 
supply  of  water  necessary  for  desert  land  entry,  and  leave  up  to  the  State  the 
method  of  such  acquisition.  This  letter,  of  course,  attempts  only  to  clarify  the 
problem  raised,  and  is  not  intended  to  indicate  what  views  this  Department 
might  express  on  a  specific  bill  if  the  Department  were  called  upon  to  report  on 
such  legislation. 

Sincerely  yours, 

J.  Reuel  Armstrong,  Solicitor. 

Mr.  Eaton.  Senator  Hayden  said  that  he  is  sorry  he  could  not  be 
here  today.  He  had  four  subcommittee  hearings  today.  He  could 
get  out  of  three  of  them  but  not  the  fourth,  so  he  sent  to  you  the 
letter  you  have  incorporated  in  the  record. 

Senator  Anderson.  Thank  you. 

(Whereupon  the  committee  adjourned.) 
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84th  CONGRESS 
1st  Session 


S.  1177 


IN  THE  SENATE  OF  THE  UNITED  STATES 


February  23, 1955 

Mr.  Hayden  (for  himself  and  Mr.  Gold  water)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Interior  and 
Insular  Affairs 


A  BILL 

For  the  relief  of  desert  land  entrymen  whose  entries  are  de¬ 
pendent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  fives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act 

4  of  March  3,  1877  (19  Stat.  377),  that  the  right  to  the  use 

5  of  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  be  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  on  the  effective  date  of  this  Act,  which  are 

9  dependent  upon  percolating  waters  for  their  reclamation, 

10  and  which  are  situated  in  States  under  the  laws  of  which 

11  the  percolating  waters  upon  which  the  entries  are  dependent 

12  are  not  subject  to  the  doctrine  of  prior  appropriation. 
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A  BILL 

For  the  relief  of  desert  land  entrymen  whose 
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IN  THE  HOUSE  OE  REPRESENTATIVES 

February  23, 1955 

Mr.  Udall  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  Interior  and  Insular  Affairs 


A  SILL 

For  the  relief  of  desert  land  entrymen  whose  entries  are  depend¬ 
ent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and,  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act  of 

4  March  3,  1877  (19  Stat.  377),  that  the  right  to  the  use  of 

5  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  be  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  on  the  effective  date  of  this  Act,  which  are 

9  dependent  upon  percolating  waters  for  their  reclamation,  and 

10  which  are  situated  in  States  under  the  laws  of  which  the 

11  percolating  waters  upon  which  the  entries  are  dependent  are 

12  not  subject  to  the  doctrine  of  prior  appropriation. 
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h  CONGRESS  If  O 

1st  Session  K.  4JUO 


IN  THE  HOUSE  OF  REPRESENTATIVES 

February  23, 1955 

Mr.  Rhodes  of  Arizona  introduced  the  following  bill;  which  was  referred 
to  the  Committee  on  Interior  and  Insular  Affairs 


A  BILL 

For  the  relief  of  desert  land  entrynien  whose  entries  are 
dependent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled , 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act 

4  of  March  3,  1877  (19  Stat.  377) ,  that  the  right  to  the  use 

5  of  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  be  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  on  the  effective  date  of  this  Act,  which  are 

9  dependent  upon  percolating  waters  for  their  reclamation,  and 

10  which  are  situated  in  States  under  the  laws  of  which  the 

11  percolating  waters  upon  which  the  entries  are  dependent 

12  are  not  subject  to  the  doctrine  of  prior  appropriation. 
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SOIL  CONSERVATION*  Sen*  Ellender  inserted  a  La.  Legislature  resolution  oppos¬ 
ing  the  reorganization  of  SCS  (p©  6560). 


(sLsyTJLs  ^  /  7  S  -6"~ 


15*  ELECTRIFICATION.  Sen.  Sparkman  inserted  several  newspaper  articles  criticising 


the  Hoover  Commission  recommendations  regarding  TVA  (pp,  65614.-6). 


16.  REORGANIZATION.  Sen.  Sparkman  inserted  a  St.  Louis  Post--Dispatch  editorial, 

”Achi element :  Zero,"  criticizing  the  accomplishments  of  the  Hoover  jTommission 
(p.  651 


17.  RECLAMATION]  LANDS.  The  Interior  and  Insular  Affairs  Committee  ordered  reoorted 
without  amendment  S.  1177.  for  the  relief  of  desert  land  entrymen  whose  entries 
are  dependent  upon  percolating  v/aters  for  reclamation,  and  wi-th-aaendmenta.- 
9t"  1713  i*  to  -  amend  the -mining  -  la  ws  to  provi  de-  for-  multiple  use-  -of- -the.  sjirXece-^— 
-ef*-the-6«me-  tracts-  of -the-  public  Lands,  (p.  D515)» 


BILLS  INTRODUCED 


18, 


DEFENSE  PRODUCTION.  Sj\2l63,  by  Sen.  Frear,  and  S,  2I65,  by  Sen.  Capehart,  to 
amend  the  Defense  Production  Act  of  195®.  as  amended;  to  Banking  and  Currency 


Committee  (p.  6562). 


\ 


19- 


\ 


CCC.  S.  2170,  by  Sen.  Eastland,  to  permit  sala/of  Commodity  Credit  Corporation 
stocks  of  basic  and  storable  nonbasic  agricultural  commodities  without  restric¬ 
tion  where  similar  commodities  are  exported/in  raw  or  processed  form;  to  Agri¬ 
culture  and  Forestry  Committee  (p.  6562), 


20.  TOBACCO  RESEARCH.  S.  J©  Res  75;  by  Sen/  Scott  (for  himself  and  Sen.  Clements), 
directing  a  study  and  report  by  the  Administrator  of  the  Agricultural  Research 
Service  of  the  Department  of  Agriculture  proposing  an  expansion  of  the  tobacco 
production,  utilization,  and  marketing  research  nrogram,  with  orimary  emphasis 
on  basic  research;  to  Agriculture  and  Forestry  Committee  (p.  6562).  Remarks 
of  author  (p.  6562). 


21.  CONFERENCE  REPORTS.  S.  Con.  Res.  3 6 ,  by  Sen©  Knowland  (for  himself  and  others), 


) 


that  there  shall  accompany /every  report  of  a  committee  of  conference  a  state¬ 


ment,  in  writing  and  signed  by  at  least  a  majority  of  the  managers  on  the  part 
of  each  House,  explaining  the  effect  of  the  action  agreed  on  by  the  committee 
(p.  6562).  It  was  announced  that  hearings  mil  be  held  on  S.  2163,  beginning 
Mon.,  June  20,  1955.  in  room  301.  S.  Office  Bldg.,  at  10  A.  M. 


22.  RESEARCH.  H.  R.  6680,  by  Rep.  Burdick,  to  prohibit  experiments  upon  living  dogs 
in  the  District /bf  Columbia  and  providing  a  ..penalty  for  violation  thereof;  to 


District  of  Columbia  Committee  (p.  6665). 


\ 


23.  REGULATORY 


\ 


uu wuiiuiu  H.  R.  6682,  by  Rep#  Celler,  to  authorize  the  abbreviation  of 

the  recor^on  the  review  or  enforcement  of  orders  of  administrative  agencies 
by  the  courts  of  appeals  end  the  review  or  enforcement  of  such  orders  on  the 
papers  and  to  make  uniform  the  law  relating  to  the  record  on  review 
>r  enforcement  of  such  orders;  to  Judiciary  Committee  (pp.  6665-6)0 


2I4.  VtATERSHEDS .  H.  R.  6687,  by  Del.  Fernos-Isern,  to  extend  the  benefits  of  the 


itershed  and  Flood  Prevention  Act  to  Alaska,  Hawaii,  and  Auerto  Rico;  to 


Agriculture  Committee  (p©  6666). 


\ 


\ 


RESBSRCH;  LANDS.  H.  R.  6692,  by  Rep.  O’Brien,  N.  Y.,  to  authorize  the  transfer 
to  the  Department  of  Agriculture,  for  agricultural  purposes,  of  certain  real  . 
property  in  St.  Croix,  V.  I.;  to  Interior  and  Insular  Affairs  Committee  (p.666^ 


-ip~ 

26,  AIR  POLLUTION.  H.  R.  6699,  by  Rep.  Roosevelt,  to  provide  research  and  technical 

assistance  relating  to  air-pollution  control;  to  Interstate  and  Foreign  Com¬ 
merce  Committee  (p«  6666). 

\ 

ITEMS  IN  APPENDIX 

\ 

27.  RECLAMATION;  ELECTRIFICATION.  Rep.  Preston,  Ga,,  introduced  a  speech  by 

Speaker  Tyburn,  on  the  occasion  of  the  20th  anniversary  of  REA,  Atlanta,  Ga., 
in  which  the  Speaker  outlined  the  history  of  REA  and  praised  the  success  of 
the  REA  program  (pp.  3981-2). 

Rep,  Coon,  Ore.,  quoted  an  editorial  from  the  Walla  Vfalla,  Wash,-  Union- 
Bulletin  approving  the  plan  for  development  of  hydroelectric  power  in  the 
Northwest  which  is  embodied  in  H.  R.  5789,  ©a cl  pointing  out  the  necessity  of 
supplementing  Government  appropriations  with  private  funds  (pp«  AiOiq-l— 2 ) * 

Rep,  Engle  cited  the  value  of  reclamation  as  a  national  policy,  inserting 
an  article  from  the  Sacramento  Bee  which  covered  the  history  of  the  Newlands 
project,  Nev«,  with  special  reference  to  its  financial  self-sufficiency 

(o*  A3981+ ) » 

Extension  of  remarks  by  Rep,  Aspinall,  Colo.,  giving  Bureau  of  Reclamation 
figures  on  estimates  and  actual  costs  of  reclamation  projects  over  the  period  ( 
from  19U7  bo  1955,  which  indicate  relative  low  costs  of  these  projects  to  the 
taxpayer  (po»  A3985“7)» 

Rep,  Hosmer  criticized'  the  proposed  upper  Colorado  River  project  on  the 
grounds  that  it  would  favor  residents  of  a  relatively  small  area  at  the  ex¬ 
pense  of  taxpayers  of  other  States  who  would  not  directly  benefit  from  it 
(p.  A3987). 

Rep,  Dawson,  Utah,  urged  support  for  the  Colorado  project  and  inserted 
an  editorial  from  the  Salt  Lake  Desert  News-Telegram  alleging  that  self- 
seeking  Californians  are  opposing  the  best  interests  of  the  Northwest  region 
(pp,  flU00h~5)» 

Rep,  ^fost,  Idaho,  inserted  an  article,  "The  Power  Struggle  at  Hells 
Canyon,"  vhich  maintains  that  the  building  of  a  high  dam  at  Hells  Canyon  is 
necessary  in  view  of  rising  demands  for  hydroelectric  power  in  this  area, 

\ 

- 

228.  FOREIGN  AID,  Sen,  Ytfiley  inserted  his  address  to  the  Ohio  Department  of  the 

AMVETS ,  in  which  he  stressed  the  altruistic  basis  of  American  foreign  economi<^ 
aid  (pp,  Ai4.0l6-7)* 

29.  ROADS.  Extension  of  remarks  by  Rep.  Scherer  criticising  the  financing  plans 

of  the  Senate  road  bill  and  urging  consideration  of  the  House  bill  to  finance 
highway  construction  (p,  3985) »  \ 

Rep,  Tumulty  inserted  a  newspaper  editorial  criticizing  the  Senate  road 
bill  and  in  favor  of  the  House  version  which  would  benefit  New  Jersey  to  a 
greater  extent  (pp*  A3992-3)" 

Rep.  Thomson,  Wyo.,  inserted  a  resolution  of  the  Western  regional  con¬ 
ference  of  Governors  urging  that  the  House  bring  the  Senate  roe.d  bill  more 
into  line  with  the  original  Clay  recommendations  (p,  AU018)« 

30.  PRICE  SUPPORTS;  COTTON,  Rep,  Gathings  inserted  a  letter  from  L®  Godley  sup¬ 

porting  high  rigid  price  supports  for  cotton  (pp,  A3996-7)*  \ 

31.  FARM  PROGRAM.  Rep.  Degue  inserted  an  editorial  from  the  Pennsylvania  Girange 

News  condemning  the  alleged  insensitivity  of  urban  areas  to  the  problems  of 
the  farmer  (pp,  AU003-U)*  \ 
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HIGHLIGHTS,  Senate  oommittee  reported  bill  to  provide  retirement  credit  for  cer¬ 
tain  State  service,  and  Commerce  appropriation  bill.  Sen.  Humphrey  criticized 
CCC  administration.  House  committee  ordered  reported  bills  to  continue  livestock 
1  loans  and  other  emergency  loans;  and  the  farm  credit  bill. 


SENATE 


PERSONNEL.  The  Tost  Office  and  Civil  Service  Committee  reported  with  amend> 
jents  S.  10/+1,  to  provide  for  the  inclusion  in  the  computation  of  accrediifed 
series,  under  the  Civil  Service  Retirement  Act,  of  certain  periods  o£/service 
rendehs^d  States  or  instrumentalities  of  States  (S,  Rept.  5^7)  (p*  §7$7 ) • 

2,  COMMERCE  DES^RTMENT  APPROPRIATION  BILL,  1956.  The  Appronriatio*^  Committee 
(during  adjournment)  reported  with  amendments  this  bill,  Hy«.  6367  (S.  Rept. 
512)  (p.  D535)>s  it  was  announced  that,  if  possible,  theyttll  would  be  con¬ 
sidered  on  Tues.  tNa.  678I4.-5,  6800-1,  6802). 

3*  BANKING.  The  Banking  ancS^urrency  Committee  reported  with  amendments  S.  I89I+. 
to  provide  for  the  U.  S.  participation  in  the^international  Finance  Corpora¬ 
tion  (S.'Rept.  505)  (p.  678 6) 


1+.  RECLAMATION.  The  Interior  and  Insular  Affairs  Committee  reported -vdthout  amend¬ 
ment  S.  1177#  For  the  relief  of  desert  land  entrymen  whose  entries  are  depen- 

_ _  dent  upon  percolating  waters  for  reclamation  (S.  Rept*  508)  (p»  6787) • 

Sen.  Humphrey  ur ge^'t^”1^  pr  op  os  eel 

the  upper  Colorado  River  project  and  ins erteaSa  Minneapolis  Star  article, 
"Colorado  River  Plan  Threatens  Scenic  Canyons"  (Sg.  6801-2). 

5*  CCC.  Sen.  Humphrey  discussed  a  survey  by  congressiona5vinvestigators  of  opera¬ 
tions  of  the  Department,  stated  there  is  "evidence  beingSuncovered  of  flagrant 
ard  serious  shortcomings  in  certain  administrative  activities  of  the  Depart¬ 
ment  of  Agr j*c'ulture, " ..and  inserted  several  newspaper  articlesS^n  the  CCC  grain 
storage  operations  (pp.  6797-6800) . 

6,  ADJOURNED  until  Tues.,  June  ll+  (p,  6803).  Sen.  Stennis  announced  thatNrte 
.endar  and  the  Commerce  appropriation  bill  will  be  considered  Tues,  (pj 
38OO-I). 


-2- 


\ 


HOUSE 


•  SUBMARGINAL  LANDS.  The  Agriculture  Committee  ordered  reported  with  amendments 
H.  R.  1+280,  to  direct  this  Department  to  release  conditions  in  two  deeds 
\ conveying  certain  submarginal  lands  to  Clemson  Agricultural  College  of  South 
Carolina  (o.  D53&) • 


8.  FARmSLOANS.  The  Agriculture  Committee  ordered  reported  H.  R.  1+915#  to  extend 
for  an  additional  2  years  the  period  for  emergency  assistance  to  farmers  and 
stockmen;  and  with  amendments  H.  R.  5822,  to  extend  until  June  30,  1957  (now 
June  30,  1955)  the  period  for  making  loans  in  emergencies  to  farmers  and 
stockmen  2\r  agricultural  purposes  (p.  D53&) • 

The  Agriculture  Committee  ordered  reported  with  amendments  H.  R.  5168, 
to  provide  for  the  retirement  of  Government  capital  in  certain  institutions 
operating  undefvthe  supervision  of  FCA  and  to  increase  borrower  participation 
in  the  management  and  control  of  the  Federal  Farm  Credit  System  (o.  D537)« 

\ 

BILLS  INTRODUCED 


9.  WATER  CONSERVATION.  S.\gl88,/to  amend  the  Watershed  Protection  and  Flood  Pre¬ 
vention  Act  to  provide  that  the  Federal  Government  shall  pay  a  portion  of  the  , 
costs  of  certain  works  of  ^improvement  constructed  for  purposes  of  water  con-  ' 
servation;  to  Public  Works  Committee  (p.  6787)* 


10«  COTTON.  S.  2196,  by  Sen.  Stennis  (for  himself  and  others),  to  amend  section 

3I4I+  of  the  Agricultural  Adjustment  Act  of  1938,  as  emended,  relating  to  cotton 
acreage  allotments;  to  AgriculturV.  and  Forestry  Committee  (p.  6787)#  Remarks 
of  author  (pp.  6792-3 )• 


11*  ELECTRIFICATION.  S.  2199,  by  Sen.  FUll^ight,  authorizing  the  modification  of 
the  general  plan  for  the  comprehensive  development  of  the  White  River  Basin 
to  provide  for  additional  hydroelectric  pWer  development,  for  the  control 
of  floods;  to  Public  Works  Committee  (p.  6^87 )• 


12.  RECLAMATION.  S.  2202,  by  Sen  Hayden  (for  hims&lf  and  Sen.  Goldwater),  to 

authorize  the  Secretary  of  the  Interior  to  ente^into  an  additional  contract 
with  the  Yuma  County  Water  Users’  Association  with  respect  to  payment  of  con¬ 
struction  charges  on  the  valley  division,  Yuma  reclamation  project,  Ariz.; 
to  Interior  and  Insular  Affairs  Committee  (p.  6787), 


ITEMS  IN  APPENDIX 


15. 


FOREIGN  AID.  Sen.  Wiley  inserted  an  article  from  the  LaCroVse,  T'ls.,  Register, 
outlining  the  statement  of  a  policy  endorsed  by  religious  leaders  of  Christian 
and  Jewish  faiths,  to  share  the  material  abundance  of  AmericaVrith  foreigu 
countries  (pp.  Ai+lf+14.— 5 ) • 


Lt+.  RECLAMATION. 


Sen.  Anderson  stated  his  support  of  na  vigorous  reclakati< 


on  pro¬ 
gram"  and  inserted  a  letter-to-the-editor  published  in  the  Denver  ‘’^et  point¬ 
ing  out  the  importance  of  irrigation  and  reclamation  in  an  expanding \conomy 
(p.  Ai+ll+6)* 

Extension  of  remarks  of  Rep.  Hosmer  criticizing  the  proposed  LaBargl 
project  and  stating  it  would  increase  production  of  surplus  orops  (p. 


Ai+i; 


15 


•  MONOPOLIES.  Sen.  Humphrey  inserted  an  article  from  the  New  York  Journal- 
American,  "Fair  Trade  Laws :  A  Consumers’  Benefit,"  which  defended  our  free- 


Calendar  No.  512 


84th  Congress  ) 

SENATE 

(  Report 

1st  Session  j 

(  No.  508 

DESERT  LAND  ENTRYMEN  WHOSE  ENTRIES  ARE 
DEPENDENT  UPON  PERCOLATING  WATERS  FOR 
RECLAMATION 


June  10  (legislative  day,  June  8),  1955. — Ordered  to  be  printed 


Mr.  Anderson  of  New  Mexico,  from  the  Committee  on  Interior  and 
Insular  Affairs,  submitted  the  following 

REPORT 

[To  accompany  S.  1177] 

The  Committee  on  Interior  "and  Insular  Affairs,  to  whom  was 
referred  the  bill  (S.  1177)  relating  to  the  relief  of  desert  land  entrymen 
whose  entries  are  dependent  upon  percolating  waters  for  reclamation, 
having  considered  the  same,  report  favorably  thereon  and  recommend 
that  the  bill  do  pass. 

PURPOSE  OF  THE  BILL 

The  purpose  of  the  bill  is  to  authorize  the  Secretary  of  the  Interior 
to  issue  patents  to  158  desert  land  entrymen  in  Arizona.  This  au¬ 
thorization,  which  is  in  effect  a  directive  to  the  Department  of  the 
Interior,  sets  forth  that  the  requirement  of  section  1  of  the  Desert  Land 
Act  of  March  3,  1877  (19  Stat.  377),  that  the  right  to  the  use  of  water 
by  a  desert  land  entryman  “shall  depend  upon  bona  fide  prior  appro¬ 
priation”  shall  be  waived  under  the  circumstances  set  forth  in  the 
recommended  legislation.  These  circumstances  are  that  all  these  158 
desert  land  entries  have  heretofore  been  allowed  and — 

are  subsisting  on  the  effective  date  of  this  act  and  *  *  *  are  dependent  upon 
percolating  waters  for  their  reclamation,  and  *  *  *  are  situated  in  States  under 
the  laws  of  which  the  percolating  waters  upon  which  the  entries  are  dependent  are 
not  subject  to  the  doctrine  of  appropriation. 

Under  the  bill,  if  enacted,  the  Secretary  of  the  Interior  would  waive 
the  requirements  in  the  case  of  158  desert  land  entrymen  in  Arizona. 
Patents  are  now  denied  under  an  opinion  of  the  Acting  Solicitor  of  the 
Department  of  the  Interior,  dated  February  23,  1955,  set  forth  in  this 
report.  The  Solicitor’s  opinion  was  based  on  a  decision  of  the  Supreme 
Court  of  Arizona  handed  down  in  1953,  which  held  that  underground 
percolating  waters  are  not  subject  to  prior  appropriation  under 
Arizona  law. 
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The  Arizona  Supreme  Court  opinion  created  a  conflict  with  the 
Desert  Land  Act  of  1877,  which  is  the  authority  for  issuing  the  patents. 
It  requires  that  the  right  to  the  use  of  water  by  a  desert-land  entry- 
man  “shall  depend  upon  a  bona  fide  prior  appropriation”  of  water  to 
reclaim,  by  irrigation,  arid  agricultural  lands. 

Before  the  Solicitor’s  opinion,  the  158  desert-land  entrymen  affected 
had  in  good  faith  performed  all  legal  requirements  for  issuance  of 
patents  and  the  Bureau  of  Land  Management,  Department  of  the 
Interior,  had  approved  the  entries  for  patenting.  Substantial  expendi¬ 
tures  have  been  made  by  the  entrymen  for  development  of  the  land  on 
which  entries  had  been  made.  This  legislation  for  their  relief  will 
prevent  the  loss  of  the  investments  they  have  made  in  perfecting  their 
entries. 

While  the  terms  of  S.  1177  are  generally  applicable  through  all 
States  where  the  Desert  Land  Act  is  operative,  there  are  at  the  present 
time  no  known  entries  which  will  be  affected  except  those  in  Arizona. 
A  letter  from  the  departmental  Solicitor,  printed  elsewhere  in  this 
report,  discusses  legislation  pertinent  to  the  subject  of  the  legislation 
in  several  of  the  Western  States. 

Public  hearings  were  held  on  the  bill  on  May  27,  1955.  All  wit¬ 
nesses  heard  favored  enactment  of  the  legislation  and  a  letter  from 
United  States  Senator  Carl  Hayden,  of  Arizona,  sponsor  of  the  bill 
with  Senator  Barry  Goldwater,  of  Arizona,  urged  a  favorable  report 
by  the  committee. 


LETTERS  FROM  EXECUTIVE  DEPARTMENTS 


The  Bureau  of  the  Budget  offered  no  objection  to  the  bill  and  the 
Department  of  the  Interior  recommended  enactment  of  the  legislation 
in  the  following  communications: 


April  12,  1955. 

Hon.  James  E.  Murray, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 

United  States  Senate,  Washington  25,  D.  C. 

My  Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  the  views  of 
the  Bureau  of  the  Budget  with  respect  to  S.  1177,  for  the  relief  of  desert  land  entry- 
men  whose  entries  are  dependent  upon  percolating  waters  for  reclamation. 

The  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.  321),  requires  that  the  right 
of  desert  land  entrymen  to  the  use  of  water  for  reclaiming  their  entries  “shall 
depend  upon  bona  fide  prior  appropriation.”  S.  1177  would  waive  this  require¬ 
ment  in  the  case  of  desert  land  entries  which  have  heretofore  been  allowed  and  are 
subsisting  on  the  date  of  enactment  of  the  bill,  which  are  dependent  upon  per¬ 
colating  waters  for  their  reclamation,  and  which  are  situated  in  States  where 
percolating  waters  upon  which  the  entries  are  dependent  are  not  subject  to  the 
doctrine  of  prior  appropriation. 

Although  the  bill  is  written  on  a  general  basis,  it  is  our  understanding  that  the 
bill  is  directed  at  a  problem  which  arose  in  Arizona  as  a  result  of  a  recent  decision 
by  the  supreme  court  of  that  State.  That  decision  has  the  effect  of  preventing 
certain  desert  land  entries  from  going  to  patent.  The  circumstances  are  de¬ 
scribed  in  greater  detail  in  the  report  which  the  Department  of  the  Interior  is 
making  to  your  committee.  Since  the  entries  were  applied  for  in  good  faith  and 
the  entrymen  have  apparently  made  expenditures  and  performed  work  with  a 
view  to  securing  patent  to  the  entries,  it  would  appear  fair  to  provide  relief  to 
these  entrymen. 

This  Bureau  would  have  no  objection  to  the  enactment  of  S.  1177. 

Sincerely  yours, 


Donald  R.  Belcher, 

Assistant  Director. 


DESERT  LAND  ENTRYMEN 


3 


Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington  25,  D.  C.,  April  15,  1955. 

Hon.  James  E.  Murray, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 

United  States  Senate,  Washington  25,  D.  C. 

My  Dear  Senator  Murray:  This  is  in  reply  to  your  request  for  the  views  of 
this  Department  on  S.  1177,  a  bill  for  the  relief  of  desert  land  entrymen  whose 
entries  are  dependent  upon  percolating  waters  for  reclamation. 

I  recommend  that  S.  1177  be  enacted. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed.,  sec. 
321),  requires  that  the  right  of  desert  land  entrymen  to  the  use  of  water  for 
reclaiming  their  entries  “shall  depend  upon  bona  fide  prior  appropriation.” 
S.  1177,  if  enacted,  would  waive  this  requirement  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed  and  are  subsisting  on  the  effective 
date  of  the  statute,  which  are  dependent  upon  percolating  waters  for  their  reclama¬ 
tion,  and  which  are  situated  in  States  under  the  laws  of  which  the  percolating 
waters  upon  which  the  entries  are  dependent  are  not  subject  to  the  doctrine  of 
prior  appropriation. 

During  the  past  year,  a  question  has  arisen  in  the  Department  with  respect  to 
the  meaning  of  this  provision  of  the  Desert  Land  Act  and  its  effect  upon  desert 
land  entries  in  the  State  of  Arizona  which  are  dependent  for  irrigation  upon 
percolating  waters,  i.  e.,  underground  water  which  does  not  flow  in  a  well-defined 
channel  with  banks.  The  question  arose  primarily  as  a  result  of  a  recent  decision 
by  the  Supreme  Court  of  Arizona  with  respect  to  the  law  of  the  State  governing 
percolating  waters.  In  that  decision,  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P. 
2d  173),  decided  on  March  14,  1953,  the  Arizona  court  held  that  percolating 
waters  in  that  State  are  not  subject  to  the  doctrine  of  prior  appropriation  but  are 
subject  only  to  the  doctrine  of  reasonable  use. 

The  Bristor  decision  raised  the  question  whether  desert  land  entries  for  lands 
in  Arizona  could  be  allowed  or  patented  where  such  entries  are  dependent  on 
percolating  waters  for  reclamation.  The  question  was  referred  to  the  Acting 
Solicitor  of  the  Department  who  has  rendered  an  opinion  holding  that  such  entries 
cannot  be  allowed  or  patented  under  the  Desert  Land  Act  since  the  right  of  the 
entrymen  or  the  applicants  for  entry  to  use  percolating  waters  does  not  depend 
upon  prior  appropriation.  A  copy  of  the  Acting  Solicitor’s  opinion  M-36263, 
dated  February  23,  1955,  is  attached.  It  discusses  the  problem  in  detail. 

According  to  the  Bureau  of  Land  Management  of  this  Department,  there  are 
approximately  158  desert  land  entries  in  Arizona  which  have  been  allowed  and 
are  currently  subsisting  but  which  are  dependent  on  percolating  waters  for 
reclamation.  The  entries  were  applied  for  in  good  faith  and  the  entrymen  have 
apparently  made  expenditures  and  performed  work  with  a  view  to  securing  patents 
to  the  entries.  In  many  cases  the  expenditures  have  been  substantial.  How¬ 
ever,  under  the  law  as  set  forth  in  the  Acting  Solicitor’s  opinion,  the  entries 
cannot  go  to  patent  so  long  as  the  percolating  waters  on  which  they  are  dependent 
are  not  subject  to  appropriation.  This  means  that  in  time,  as  the  statutory  life 
of  the  entries  expires,  the  entrymen  will  lose  the  fruits  of  their  labor  and  expendi¬ 
tures.  Immediately,  because  of  this  prospect,  the  entrymen  are  uncertain  as 
to  whether  to  proceed  with  their  work  on  the  entries. 

In  these  circumstances,  it  seems  only  fair  and  equitable  that  the  entrymen 
should  be  allowed  to  perfect  their  entries  regardless  of  the  requirement  in  the 
Desert  Land  Act  that  they  have  a  water  right  dependent  upon  prior  appropriation. 
S.  1177  would  accomplish  this  purpose.  It  would  simply  waive  in  the  case  of 
these  entries  the  requirement  that  the  right  to  use  of  water  depends  on  prior 
appropriation.  In  all  other  respects,  such  as  reclamation  and  expenditures,  the 
entrymen  would  remain  subject  to  the  requirements  of  the  Desert  Land  Act. 

The  problem  under  consideration  has  so  far  arisen  only  in  Arizona.  S.  1177, 
however,  has  been  drawn  on  a,  general  basis  and  would  thus  take  care  of  any 
similar  problem  in  other  States  to  which  the  Desert  Land  Act  applies. 

It  should  be  noted  that  the  bill  applies  only  to  existing  entries  which  have 
been  allowed.  The  bill  will  not  permit  future  desert  land  entries  to  be  made  in 
Arizona  which  are  dependent  on  percolating  waters.  Whether  broader  legislation 
should  be  enacted  is  a  matter  on  which  the  Department  takes  no  position  at  this 
time.  The  Department’s  immediate  concern  is  in  affording  relief  to  existing 
entrymen  who  have  an  immediate  problem  on  their  hands,  and  the  Department 
urges  that  such  relief  be  granted  without  delay. 
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The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  to  the  committee. 

Sincerely  yours, 

Orme  Lewis, 

Assistant  Secretary  of  the  Interior. 


ACTING  SOLICITOR’S  OPINION,  DEPARTMENT  OF  THE  INTERIOR 


The  Acting  Solicitor’s  opinion  is  as  follows: 

M-36263 


February  23,  1955. 


Validity  of  Desert  Land  Applications  and  Entries  in  Arizona  Dependent 
on  Percolating  Water  for  Reclamation 


Desert  land  entry,  water  right 

When  Congress  provided  in  the  Desert  Land  Act  that  the  right  to  use  of  water 
by  the  entryman  “shall  depend  upon  bona  fide  prior  appropriation,”  Congress 
used  the  words  “prior  appropriation”  as  words  of  art  having  reference  to  the 
well-established  doctrine  of  prior  appropriation  then  obtaining  in  the  Western 
States  and  Territories. 

Desert  land  entry,  water  right 

Whether  water  is  subject  to  prior  appropriation  as  required  in  the  Desert  Land 
Act  is  a  matter  governed  by  State  law. 

Water  and  water  rights,  State  laws 

Under  the  second  opinion  of  the  Arizona  Supreme  Court  in  the  case  of  Bristor 
v.  Cheatham,  percolating  waters  are  not  subject  to  the  doctrine  of  prior  appropria¬ 
tion  but  only  to  the  doctrine  of  reasonable  use. 

Desert  land  entry,  water  right 

Applications  for  desert  land  entries  in  Arizona  cannot  be  allowed,  and  allowed 
desert  land  entries  in  that  State  cannot  be  patented,  where  the  entries  are  de¬ 
pendent  upon  percolating  waters  for  reclamation. 

Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington  25,  D.  C.,  February  23,  1955. 

Memorandum, 

To:  Director,  Bureau  of  Land  Management. 

From:  Acting  Solicitor. 

Subject:  Validity  of  desert  land  applications  and  entries  in  Arizona  dependent 
on  percolating  water  for  reclamation. 

You  have  requested  my  opinion  as  to  whether,  in  view  of  the  decision  by  the 
Supreme  Court  of  Arizona  in  the  case  of  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P. 
2d  173  (1953)),  applications  for  desert  land  entries  in  that  State  can  be  allowed 
or  allowed  desert  land  entries  in  that  State  can  be  patented  where  reclamation 
of  the  entry  depends  upon  percolating  water. 

As  the  term  “percolating  water”  is  used  in  your  request  and  this  opinion,  it 
means  underground  water  which  does  not  comprise  or  s  not  part  of  an  under¬ 
ground  stream  which  has  a  well-defined  channel  and  banks  and  a  current. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed., 
sec.  321),  provides  in  part  as  follows: 

“*  *  *  it  shall  be  lawful  for  any  citizen  of  the  United  States  *  *  *  to  file  a 
declaration  *  *  *  that  he  intends  to  reclaim  a  tract  of  desert  land  *  *  *  by 
conducting  water  upon  the  same  *  *  *  Provided,  however,  That  the  right  to 
the  use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation:  *  *  *  and  all  surplus  water  over  and  above  such 
actual  appropriation  and  use,  together  with  the  water  of  all,  lakes,  rivers  and 
other  sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall 
remain  and  be  held  free  for  the  appropriation  and  use  of  the  public  for  irrigation, 
mining  and  manufacturing  purposes  subject  to  existing  rights”  (19  Stat.  377). 

The  answer  to  your  question  depends  upon  the  interpretation  to  be  given  to 
the  specific  portion  of  the  .quotation  from  the  act  which  requires  that  “the  right 
to  the  use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation.” 
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In  California  Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co.  (295  U.  S.  142 
(1935)),  the  United  States  Supreme  Court  held  that  a  homestead  patent  issued  in 
1885  for  land  bordering  on  a  stream  did  not  carry  with  it  the  common  law  riparian 
right  to  have  the  stream  flow  by  the  land  in  its  accustomed  channel  without  sub¬ 
stantial  diminution.  This  holding  was  based  on  the  Court’s  interpretation  of  the 
provision  of  section  1  of  the  Desert  Land  Act  following  the  clause  just  quoted  and 
beginning  with  “and  all  surplus  water,”  etc.  Although  the  Court  was  not  di¬ 
rectly  concerned  with  the  clause  under  consideration  here,  it  discussed  at  length 
the  background  of  the  Desert  Land  Act  and  made  a  number  of  statements  which 
are  very  illuminating  with  respect  to  the  point  at  issue.  The  more  significant 
statements  follow: 

“For  many  years  prior  to  the  passage  of  the  act  of  July  26,  1866  *  *  *  the  right 
to  the  use  of  waters  for  mining  and  other  beneficial  purposes  in  California  and  the 
arid  region  generally  was  fixed  and  regulated  by  local  rules  and  customs.  The 
first  appropriator  of  water  for  a  beneficial  use  was  uniformly  recognized  as  having 
the  better  light  to  the  extent  of  his  actual  use.  The  common  lawr  with  respect  to 
riparian  rights  was  not  considered  applicable,  or,  if  so,  only  to  a  limited  degree. 

*  *  *  The  rule  generally  recognized  throughout  the  States  and  Territories  of  the 
arid  region  was  that  the  acquisition  of  water  by  -prior  appropriation  for  a  beneficial 
use  was  entitled  to  protection  *  *  *”  (p.  154).  [Emphasis  added.] 

“That  body  [the  Congress]  thoroughly  understood  that  an  enforcement  of  the 
common-law  rule,  by  greatly  retarding  if  not  forbidding  the  diversion  of  waters 
from  their  accustomed  channels,  would  disastrously  affect  the  policy  of  dividing 
the  public  domain  into  small  holdings  and  effecting  their  distribution  among 
innumerable  settlers.  In  respect  of  the  area  embraced  by  the  desert-land  States, 
with  the  exception  of  a  comparatively  narrow  strip  along  the  Pacific  seaboard,  it 
had  become  evident  to  Congress,  as  it  had  to  the  inhabitants,  that  the  future 
growth  and  well-being  of  the  entire  region  depended  upon  a  complete  adherence 
to  the  rule  of  appropriation  for  a  beneficial  use  as  the  exclusive  criterion  of  the 
right  to  the  use  of  water”  (p.  157).  [Emphasis  added.] 

“In  the  light  of  the  foregoing  considerations,  the  Desert  Land  Act  was  passed, 
and  in  their  light  it  must  now  be  construed”  (p.  158). 

These  extracts  from  the  Power  Co.  case  leave  little  doubt  that  the  rule  of  prior 
appropriation  was  a  well-established  doctrine  of  water  law  in  the  Western  States 
and  Territories  at  the  time  the  Desert  Land  Act  was  passed  and  that,  when 
Congress  provided  in  the  act  that  the  right  to  use  of  water  by  a  desert  land  entry- 
man  “shall  depend  upon  bona  fide  prior  appropriation,”  Congress  used  the  words 
“prior  appropriation”  as  words  of  art  having  a  clear  and  precise  meaning. 

The  question  then  presents  itself  whether  the  right  to  appropriate  water  for 
the  reclaiming  of  a  desert  land  entry  is  a  matter  governed  by  State  law  or  Federal 
law.  The  Power  Co.  case  provides  the  answer.  The  Court  stated  in  that  case: 

“As  the  owner  of  the  public  domain,  the  Government  possessed  the  power  to 
dispose  of  land  and  water  thereon  together,  or  to  dispose  of  them  separately.  *  *  * 
The  fair  construction  of  the  provision  now  under  review  1  is  that  Congress  in¬ 
tended  to  establish  the  rule  that  for  the  future  the  land  should  be  patented 
separately;  and  that  all  nonnavigable  waters  thereon  should  be  reserved  for 
the  use  of  the  public  under  the  laws  of  the  States  and  Territories  named ”  (p.  162). 
[Emphasis  added.] 

“Nothing  we  have  said  is  meant  to  suggest  that  the  [Desert  Land]  act,  as  we 
construe  it,  has  the  effect  of  curtailing  the  power  of  the  States  affected  to  legislate 
in  respect  of  waters  and  water  rights  as  they  deem  wise  in  the  public  interest. 
What  we  hold  is  that  following  the  act  of  1877,  if  not  before,  all  nonnavigable 
waters  then  a  part  of  the  public  domain  became  publici  juris,  subject  to  the  plenary 
control  of  the  designated  States,  including  those  since  created  out  of  the  Territories 
named,  with  the  right  in  each  to  determine  for  itself,  to  what  extent  the  rule  of 
appropriation  or  the  common-law  rule  in  respect  of  riparian  rights  should  obtain. 

*  *  *  The  Desert  Land  Act  does  not  bind  or  purport  to  bind  the  States  to  any 
policy.  It  simply  recognizes  and  gives  sanction,  insofar  as  the  United  States 
and  its  future  grantees  are  concerned,  to  the  State  and  local  doctrine  of  appro¬ 
priation,  and  seeks  to  remove  what  otherwise  might  be  an  impediment  to  its 
full  and  successful  operation”  (pp.  163-164).  [Emphasis  added.] 

It  is  clear,  then,  that  whether  a  desert  land  entry  in  Arizona  can  be  based 
upon  percolating  water  depends  upon  whether,  under  the  law  of  Arizona,  per¬ 
colating  water  is  subject  to  the  doctrine  of  prior  appropriation. 

This  question  was  settled  only  relatively  recently  in  the  case  of  Bristor  v. 
Cheatham,  supra.  To  appreciate  the  full  significance  of  that  case,  a  brief  con- 

'  The  olause  in  sec.  1  of  the  act  commencing  with  "and  all  surplus  water,”  etc. 
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sideration  of  the  history  of  the  Arizona  law  on  percolating  water  is  necessary. 
The  first  pronouncement  by  the  Arizona  Supreme  Court  on  the  subject  of  per¬ 
colating  water  apparently  was  in  the  case  of  Howard  v.  Perrin  (76  Pac.  460  (1904), 
affirmed  200  U.  S.  71  (1906)).  In  that  case,  the  court  stated  that  percolating 
water,  as  distinguished  from  water  in  an  underground  stream,  belonged  to  the 
owner  of  the  soil  and  was  not  subject  to  appropriation  by  another. 

In  Maricopa  County  Municipal  Water  Conservation  District  No.  1  et  al.  v. 
Southwest  Cotton  Co.  et  al.  (4  P.  2d  369  (1931)),  the  Arizona  court  decided  to  treat 
the  subject  of  underground  water  as  a  matter  of  first  impression.  In  a  lengthy 
opinion,  the  court  concluded  that  “our  holding  in  Howard  v.  Perrin,  supra,  that 
percolating  subterranean  waters  were  not  subject  to  appropriation,  was  and  still 
is  the  law  of  Arizona”  (4  P.  2d,  at  p.  376). 

Then  came  the  case  of  Bristor  v.  Cheatham.  This  was  an  action  by  the  plain¬ 
tiffs  to  restrain  the  defendants  from  diverting  water  which  the  plaintiffs  were 
pumping  from  domestic  wells  on  their  property.  The  plaintiffs  alleged  as  a  first 
count  that  the  defendants  had  sunk  a  number  of  large  wells  on  defendants’ 
property  to  a  common  source  of  underground  water  underlying  the  lands  of 
both  and  were  pumping  and  conveying  the  water  3  miles  distant  to  reclaim  other 
land  owned  by  the  defendants,  and  that  this  withdrawal  of  water  was  drying 
plaintiffs’  wells.  In  a  second  count,  the  plaintiffs  alleged  that  the  waters  from 
which  their  wells  were  supplied  were  taken  from  an  underground  stream.  The 
action  was  dismissed  on  both  counts  by  the  lower  court. 

When  the  case  came  before  the  Supreme  Court  of  Arizona,  the  court  first  held 
on  January  12,  1952,  that  its  ruling  in  Howard  v.  Perrin  was  dictum  and  con¬ 
trary  to  the  Desert  Land  Act;  it  overruled  that  case  and  held  that  percolating 
waters  are  subject  to  the  doctrine  of  prior  appropriation  ( Bristor  v.  Cheatham, 
240  P.  2d  185).  A  rehearing  was  granted,  following  which  the  court  reversed 
itself  on  March  14,  1953  (255  P.  2d  173).  The  court  said: 

“The  State  of  Arizona  through  its  legislature  has  adopted  its  policy  and  local 
doctrine  to  the  effect  that  ground  waters  are  not  subject  to  appropriation.  It 
seems  the  only  answer,  therefore,  is  that  a  prior  right  to  the  use  of  ground  waters 
cannot  now  be  acquired  and  never  could  have  been  acquired  under  the  law  of 
prior  appropriation.  We  hold,  therefore,  that  such  waters  are  not  subject  to  any 
law  of  appropriation”  (255  P.  2d,  at  p.  177).  [Emphasis  added.] 

The  court  went  on  to  hold  that  the  owner  of  land  overlying  percolating  water 
has  a  right  to  use  the  water  subject  to  the  doctrine  of  reasonable  use,  as  distinguished 
from  the  doctrine  of  correlative  rights.  Under  the  latter  doctrine,  a  landowner 
would  be  limited  to  his  proportionate  share  of  the  percolating  water  underlying 
his  land  and  the  lands  of  his  neighbors.  Under  the  doctrine  of  reasonable  use,  a 
landowner  may  use,  without  any  liability  to  an  adjoining  user,  as  much  of  the 
percolating  water  as  he  can  reasonably  put  to  a  beneficial  use  on  his  land  even 
though  it  exceeds  his  proportionate  share  of  the  water.  See  55  A.  L.  R.  1385 
and  109  A.  L.  R.  395. 

It  is  plain  from  the  two  opinions  in  the  Bristor  case  that  the  doctrine  of  prior 
appropriation  is  diametrically  opposed  to  the  doctrine  of  reasonable  use.  Under 
the  first  doctrine,  a  prior  appropriator  acquires  a  legal  right  to  a  definite  quantity 
of  water  which  cannot  be  diverted  by  any  subsequent  appropriator  even  though 
the  latter  could  put  the  water  to  a  beneficial  use.  Under  the  second  doctrine,  a 
prior  user  of  water  acquires  no  right  to  the  quantity  of  water  used.  Any  subse¬ 
quent  user  of  water,  by  drilling  a  larger  well  or  installing  a  more  powerful  pump, 
can,  without  liability,  drain  him  dry  so  long  as  the  water  is  put  to  a  beneficial  use 
by  the  subsequent  user. 

I  find  it  impossible,  therefore,  to  interpret  the  clause  in  the  Desert  Land  Act 
which  requires  that  “the  right  to  the  use  of  water  *  *  *  shall  depend  upon  bona 
fide  prior  appropriation”  as  encompassing  the  doctrine  of  reasonable  use  as  set 
forth  in  the  second  Bristor  opinion. 

The  Department’s  regulations  do  not  sanction  the  allowance  or  patenting  of  a 
desert  land  entry  which  depends  upon  percolating  water  which  is  subject  only  to 
the  doctrine  of  reasonable  use.  The  pertinent  regulation  currently  in  effect 
(43  CFR  232.13;  19  F.  R.  9084),  which  has  been  unchanged  since  its  adoption  on 
May  18,  1916  (Circ.  474,  45  L.  D.  345,  351),  provides  in  part  as  follows: 

“Sec.  232.13  Evidence  of  water  rights  required  with  application.  No  desert- 
land  application  will  be  allowed  unless  accompanied  by  evidence  satisfactorily 
showing  either' that,  the  intending  entrvman  has  already  acquired  by  appropriation, 
purchase,  or  contract  a  right  to  the  permanent  use  of  sufficient  water  to  irrigate 
and|reclaim  all  of  the  irrigable  portion  of  the  land  sought,  or  that  he  has  initiated 
and  prosecuted,  as  far  as  then  possible,  appropriate  steps  looking  to  the  acquisition 
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of  such  a  right.  *  *  *  All  applications  not  accompanied  by  the  evidence  above 
indicated  will  be  rejected.” 

The  requirement  in  the  regulation  is  clear  that  an  applicant  must  acquire,  or 
take  steps  to  acquire,  a  legal  right  to  the  permanent  use  of  sufficient  water  to 
reclaim  his  entry.  The  same  requirement  is  stated  in  the  regulation  dealing  with 
the  submission  of  final  proof  (43  CFR  232.32;  19  F.  R.  9086). 

As  we  have  seen,  a  landowner  has  no  legal  assurance  of  a  permanent  supply  of 
water  under  the  doctrine  of  reasonable  use.  His  “right”  to  use  percolating  water, 
unlike  the  right  of  a  prior  appropriator,  is  always  subject  to  diminution  or  abroga¬ 
tion  by  a  subsequent  user  of  the  water. 

It  is  my  opinion,  therefore,  upon  the  basis  of  the  Desert  Land  Act  and  the 
second  opinion  of  the  Supreme  Court  of  Arizona  in  Bristor  v.  Cheatham ,  that  an 
application  for  a  desert  land  entry  on  land  in  Arizona  cannot  be  allowed,  and  that 
a  patent  cannot  be  issued  for  such  an  entry  which  has  been  allowed,  where  the 
entry  is  dependent  upon  percolating  water  for  reclamation. 

J.  Reuel  Armstrong, 

Acting  Solicitor. 


LETTER  REGARDING  STATE  LAWS 

A  subsequent  letter  from  the  Solicitor  to  Senator  Hayden,  explain¬ 
ing  the  laws  of  some  of  the  Western  States  relating  to  the  subject  of 
the  water-right  showings  required,  is  as  follows: 

May  24,  1955. 

Hon.  Carl  Hayden, 

United  States  Senate, 

Washington,  D.  C. 

My  Dear  Senator  Hayden:  Further  reference  is  made  to  your  letter  of  April  5, 
requesting  our  comments  on  Mr.  Coker’s  letter  to  you  of  March  30,  concerning 
(the  water  rights  showing  required  for  an  entry  of  public  lands  in  Arizona  under 
the  desert  land  law  (43  U.  S.  C.,  sec.  321  et  seq.). 

Solicitor’s  opinion  M-36263,  a  copy  of  which  is  enclosed,  stated  that  where 
such  entry  would  be  dependent  upon  percolating  water  for  reclamation,  an  appli¬ 
cation  for  entry  or  patent  under  the  desert  land  law  cannot  be  allowed.  Under 
the  desert  land  law,  the  right  to  use  water  on  public  land  depends  upon  bona  fide 
prior  appropriation  under  the  State  law.  The  applicant  must  show  he  has  ac¬ 
quired  or  will  acquire  by  appropriation,  purchase,  or  contract  a  right  to  the  per¬ 
manent  use  of  sufficient  water  to  irrigate  and  reclaim  the  public  lands  (43  CFR 
232.13  and  232.32).  The  recent  decision  of  the  Supreme  Court  of  Arizona  in 
Bristor  v.  Cheatham  (255  P.  (2d)  173  (1953))  held  that  rights  to  percolating  waters 
in  Arizona  cannot  be  acquired  under  the  law  of  prior  appropriation.  That 
decision  declares  the  law  of  the  State  with  respect  to  this  question.  The  appli¬ 
cant  clearly  cannot  meet  the  requirements  of  the  desert  land  law,  therefore,  if 
his  entry  depends  on  percolating  water  in  Arizona. 

Mr.  Coker  states  in  his  letter  that  this  Department  has  in  the  past  interpreted 
the  desert  land  law  as  permitting  the  showing  of  a  water  right  dependent  upon 
percolating  waters.  He  finds  evidence  of  such  an  interpretation  from  a  Govern¬ 
ment  annual  proof  form  which  gives  credit  toward  meeting  the  requirements  of 
the  desert  land  law  for  expenditures  made  to  construct  windmills,  pumps,  and 
irrigation  wells.  The  annual  proof  form  does  indicate  acceptable  types  of  the 
improvement  expenditures,  but  does  not  show  what  an  applicant  must  prove  with 
respect  to  his  legal  right  to  a  definite  quantity  of  water.  No  decision  of  this 
Department  has  been  found  holding  that  a  desert  land  entry  dependent  on  per¬ 
colating  waters  may  be  allowed  in  a  State  which  does  not  recognize  appropriation 
)of  such  waters.  Our  opinion  M-36263,  it  should  be  noted,  did  not  state  that 
ground  water  obtained  from  wells  in  Arizona  could  never  be  used  as  the  basis  for 
an  acceptable  water  right  showing.  Ground  water  is  defined  as  including  water 
in  the  ground,  that  is,  under  the  surface  (Selected  Problems  in  the  Law  of  Water 
Rights  in  the  West,  U.  S.  Department  of  Agriculture,  Miscellaneous  Publication 
No.  418,  1942,  at  p.  24).  In  Arizona,  as  in  almost  every  other  Western  State, 
water  in  defined  channels  of  underground  streams  is  subject  to  prior  appropriation 
and  therefore  can  be  used  to  establish  a  showing  of  the  wrater  right  needed  under 
the  desert  land  lawrs. 

There  is  little  doubt  that  at  the  time  of  the  enactment  of  the  Desert  Land  Act 
on  March  3,  1877,  the  doctrine  of  appropriation  was  well  recognized.  See 
California  Oregon  Power  Co.  v.  Beaver  Portland  Co.  (295  U.  S.  142,  154  (1935)). 
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The  recognition  of  "prior  appropriation"  in  the  Desert  Land  Act,  moreover,  does 
not  limit  the  doctrine  to  surface  water. 

Mr.  Coker’s  statement  that  the  “laws  in  the  Western  States  in  1916  or  there¬ 
abouts,  will  disclose  that  none  of  them  had  any  provisions  in  their  code  for  the 
appropriation  of  ground  or  percolating  water”  is  not  entirely  accurate.  Section 
4169,  Revised  Statutes  1901,  Arizona,  authorized  prior  appropriation  of  “any  of 
the  unappropriated  waters”  in  the  Territory.  This  section  was  carried  over  into 
Revised  Statutes  1913,  section  5337.  In  1919,  it  was  definitely  provided  that 
ground  water  in  definite  underground  channel  was  subject  to  appropriation 
(Arizona  Code  Annotated  1939,  75-101).  The  1919  act  confirmed  the  law  of 
Arizona  recognized  prior  to  and  after  1916,  as  indicated  by  the  case  cited  by 
Mr.  Coker  of  Howard  v.  Perrin  (76  Pac.  460,  462  (1904))  upheld  by  the  United 
States  Supreme  Court  (200  U.  S.  71  (1905)),  and  reaffirmed  by  Maricopa  County 
Municipal  Water  Conservation  District  No.  1  v.  Southwest  Cotton  Co.  (39  Arizona 
65,  4  P.  (2d)  369,  376  (1931)).  The  decisions  of  the  State  courts,  of  course,  are 
declarative  of  the  law  of  the  State  ( Bristor  v.  Cheatham,  255  P.  (2d)  173,  175 
(1953)). 

In  1899,  Idaho  enacted  a  law  providing  that  the  right  to  the  use  of  subter¬ 
ranean  waters  may  be  acquired  by  appropriation  (Idaho  Code,  1948,  secs.  42-103). 
In  1913,  the  Nevada  statute  provided  that  “all  sources  of  water  supply  within  the 
boundaries  of  the  State,  whether  above  or  beneath  the  surface  of  the  grounds” 
may  be  appropriated  as  provided  in  the  act  (Nev.  Comp.  Laws,  1929,  secs.  7890 
and  7891).  In  1915  a  statute  provided  that  “all  underground  waters,  save  and 
except  percolating  water”  were  subject  to  appropriation  (Nev.  Sess.  Laws,  1915, 
sec.  1,  ch.  210,  p.  323).  A  Utah  statute  in  1903  (Utah  Comp.  Laws,  1907,  secs. 
1288-18)  made  water  flowing  above  or  under  the  ground  in  known  or  defined 
channels  public  property.  The  appropriation  doctrine  was  held  applicable  in 
LTtah  to  such  water  ( Whitmore  v.  Utah  Fuel  Co.  73  Pac.  764,  767  (1903)). 

Mr.  Coker  also  suggests  amending  the  Desert  Land  Act  to  “settle  the  question 
as  to  the  use  of  irrigation  well  or  percolating  waters  for  the  reclamation  of  desert 
lands,  whether  the  States  have  passed  any  ground-water  legislation  or  not.” 
Whether  Federal  legislation,  even  as  to  percolating  water,  is  necessary  or  desirable 
is  an  important  consideration.  The  State  of  Arizona  can  make  such  provision 
as  it  thinks  wise  for  the  acquisition  of  rights  to  percolating  water  on  public  or 
other  lands  in  the  State.  There  are  decided  advantages  to  the  present  provisions 
of  the  desert  land  law  which  assure  the  acquisition  by  the  applicant  of  the  supply 
of  war-er  necessary  for  desert  land  entry,  and  leave  up  to  the  State  the  method  of 
such  acquisition.  This  letter,  of  course,  attempts  only  to  clarify  the  problem 
raised,  and  is  not  intended  to  indicate  what  views  this  Department  might  express 
on  a  specific  bill  if  the  Department  were  called  upon  to  report  on  such  legislation. 

Sincerely  yours, 


J.  Reuel  Armstrong,  Solicitor. 


CHANGES  IN  EXISTING  LAW 

In  compliance  with  the  Cordon  rule  (subsec.  (4)  of  rule  XXIX  of 
the  Standing  Rules  of  the  Senate)  changes  in  existing  law  made  by  the 
bill  S.  1177,  as  reported,  are  limited  to  a  waiver  of  the  requirement  of 
section  1  of  the  Desert  Land  Act  of  March  3,  1877  (19  Stat.  377),  as 
shown  by  the  full  text  of  S.  1177  as  reported. 

Text  of  S.  1177,  Showing  Waiver  of  Provisions  of  the  Desert  Land  Act 
of  March  3,  1877  (19  Stat.  377) 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  requirement  of  section  1  of  the  Desert 
Land  Act  of  March  3,  1877  (19  Stat.  377),  that  the  right  to  the  use  of  water  by  a 
desert  land  entryman  “shall  depend  upon  bona  fide  prior  appropriation”  shall  be 
waived  in  the  case  of  all  desert  land  entries  which  have  heretofore  been  allowed  and 
are  subsisting  on  the  effective  date  of  this  Act,  which  are  dependent  upon  perco¬ 
lating  waters  for  their  reclamation,  and  which  are  situated  in  States  under  the  laws 
of  which  the  percolating  waters  upon  which  the  entries  are  dependent  are  not 
subject  to  the  doctrine  of  prior  appropriation. 
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84th  CONGRESS 
1st  Session 


Calendar  No.  5 1 2 

S.  1177 

[Report  No.  508] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

F EBRUARY  23,  1955 

Mr.  Hayden  (for  himself  and  Mr.  Goldwater)  introduced  I  lie  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Interior  and 
Insular  Affairs 

June  10  (legislative  day,  June  8),  1955 
Reported  by  Mr.  Anderson,  without  amendment 


A  BILL 

For  the  relief  of  desert  land  entrymen  whose  entries  are  de¬ 
pendent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act 

4  of  March  8,  1877  (19  Stat.  377),  that  the  right  to  the  use 

5  of  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  be  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  on  the  effective  date  of  this  Act,  which  are 
^  dependent  upon  percolating  waters  for  their  reclamation, 
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1  and  which  are  situated  in  States  under  the  laws  of  which 

2  the  percolating  waters  upon  which  the  entries  are  dependent 

3  are  not  subject  to  the  doctrine  of  prior  appropriation. 
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POSTAL  RATESo  The  Rost  Office  and  Civil  Service  Committee  reported  with  amend-j 
meats  S*  1292,  to  readjust  postal  classification  on  educational  and  cultural 
nate rials  (Sv  Rept,  517)  (p<>  D5U7)  * 


18.  LANS^S*  Passed  without  amendment  S.  1878#  to  amend  the  act  authorizing 
vey&nce  of  certain  ARS  lands  to  Miles  City,  Mont.,  in  order  to  extend 
years! the  authority  under  such  act  (p*  6896) 


19*  RECLAMATION.  Passed  without  amendment  S*  1177#  for  the  relief  of  desert  land 
entrymen  whose  entries  are  dependent  upon  percolating  waters  for  reclamation 

(p.  6897 )  B  _ _ _ _  ~  _ ___  __  _ _ 

Sen*  BaHrevtcritioizedreductl  on  in 'appropriations  1'or  ,9©cTaSa^Ton,l^ro,3* 


ects  and  state? 
fied  and  unwar] 


that  reductions  for  the  Missouri  Basin  proje^ 
ited"  (p.  6937-8), 


are  "unjusti- 


20*  RESEARCH.  Sen*  Humjiijrey  spoke  in  favor  of  Hoover  Commission  recommendations 
that  greater  Federa]\supoort  be  given  to  both  basic  and  medical  research  and 
inserted  a  Washington ’■‘Rost  article  on  this  subject  (pp.  693U-6) • 


ITEMS  IN  APPENDIX 


/ 
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MONOPOLIES.  Sen*  Humphrey  inserted  an  article  from  the  ItLnnesota  Food  Guide 
in  which  the  National  Association  of  Retail  Grocers  charges  that  the  recent 
recommendations  of  the  Attorneys^ General  *  s  National  Committee  are  an  attempt 
to  undermine  the  authority  of  tnW  Robinsor^Patman  Act  (pp*  A2j.203“i+)  • 

Rep.  Celler  described  the  progress  being  made  by  the  Antitrust  Subcom¬ 
mittee  of  the  House  Judiciary  Commi^eq/in  unearthing  evidence  of  unfair  trade 
practices,  ard  its  efforts  to  initial  legislation  strengthening  antitrust 
laws,  and  mentioned  that  the  recommendations  of  the  Attorney  General  have  very 
little  support  among  witnesses  before- this  subcommittee  (op.  Ai4.2l4.5-7 ) < 

22.  ELECTRIFICATION;  RECLAMATION.  Scfc6  SparkmaJt  inserted  an  editorial,  "Private 
vs.  Public  Power,"  commending  TVA  for  being  instrumental  in  bringing  down 
private  power  rates  and  charging  that  "the  la^st  move  to  hamper  TVA  ...  is 
the  ’power  squeeze'"  (p«  A14205)* 

Another  editorial  inserted  by  Sen.  SparkmanSnaintains  that  TVA  has  paid 
its  own  way,  at  the  same' time  producing  cheap  power,,  and  criticizes  the  Budget 
Bureau  for  imposing  restrictions  on  its  operations  (p.  Al\2lQ)  • 

Rep.  Radwan  inserted  a  resolution  from  the  Young\Ken's  Republican  Club 
of  Erie  Co.,  Buffalo,  N.  Y.,  endorsing  his  bill  for  construction  for  power 
purposes  on  the  Niagara  River  (p.  AI4216). 

Rep.  Coon  piloted  an  editorial  from  the  Naches,  ’ash*\Sun,  approving  the 
principle  of  cooperation  between  public  and  private  power  interests  in  recla¬ 
mation  projects  (p*  AI4.225) » 

Rep*  Hiestand  charged  that  Brew  Pearson  distorted  the  fac^s  regarding 
Vice  President  Nixon's  attendance  at  the  REA  20th  anniversary  observance,  and 
quoted  a  letter  from  REA  Administrator  Nelben  tioirecting  the  alleged  misinfor¬ 
mation  (pp*  A1422U-5)* 

Rep.  Green  quoted  an  address  by  former  Pres.  Truman  in  which  heVbitterly 
criticized  the  Administration's  policies  in  regard  to  the  development  'pf  public 
poTArer  projects  (pp.  >JL|2i 4.1-2). 

RY.  Rep*  Quigley  inserted  an  article  from  the  Pennsylvania  Farmer  advocating 
better  premotion  for  dairy  products,  as  opposed  to  lower  prices,  for  creati 
larger  markets  (pp.  Al42l6-7)* 
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2h.  IMMIGRATION.  Rep.  Coudert  inserted  a  speech  delivered  at  the  Carnegie  Hall 
Rally  for  a  Fair  Immigration  Law,  urging  legislation  easing  some  of  the  re¬ 
strictions  of  present  immigration  laws  (pp.  Al±2YJ-B)* 


25.  FOREIGN  AID.  Sen.  Langer  inserted  from  the  Washington  Star  Constantine  Brown's 
article  criticizing  foreign  aid  as  "fleecing  the  taxpayer,”  charging  an  un¬ 
coordinated  program,  wastefulness,  and  duplication  of  services  by  many  agen¬ 
cies  (pp.  Ai^29-J0). 


BILLS  INTRODUCED 


26.  MONOPOLIES c  >8*  2205,  by  Sen.  Sparkman,  to  amend  section  11  of  the  Clayton 

Act  to  provide  for  the  more  expeditious  enforcement  of  cease  and  desist  orders 
issued  thereunder;  to  Judiciary  Committee  (p.  6865). 
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•  RECLAMATION.  S.  2206,  by  Sen.  Hruska,  to  provide  for  the  construction  and 
operation  by  the  Secretary  of  the  Interior  of  the  Ainsworth  unit  of  the 
Missouri  River  Basin\pro ject ;  to  Interior  and  Insular  Affairs  Committee 

(p.  6865). 

S.  2218,  by  ServlBible  (for  himself  and  Sen.  Malone),  to  provide  for 
the  conveyance,  upon  completion  of  the  payment  of  construction  charges,  of 
the  Newlands  project,  including  lands  and  works,  to  the  Truckee-Carson  Irri¬ 
gation  Distriot,  Fallon,  Nev.;  to  Interior  and  Insular  Affairs  Committee 
(p.  6865).  Remarks  of  author, (pp.  6866-7)* 

S.  2217,  by  Sen.  Bible,  t6  provide  for  transfer  of  title  to  irrigation 
distribution  systems  constructed  under  the  Federal  reclamation  laws  upon 
completion  of  repayment  of  the  costs  thereof;  to  Interior  and  Insular  Affairs 
Committee  (p.  6865)*  Remarks  of  author  (pp.  6866-7)* 

S.  223U,  by  Sen.  Morse  (for  himself  and  Sen.  Neuberger),  to  authorize 
the  Secretary  of  the  Interior  to  construct,  operate,  and  maintain  the  Juniper 
division  of  the  Wapinitia  Federal  reclamation  project,  Oregon;  to  Interior  and 
Insular  Affairs  Committee  (p.  6866).  Remarks  of  author, (p.  6878). 


28.  CIVIL  DEFENSE.  S.  2215, 'by  Sen.  Kefauver  (for  himself  and  others),  tc  estab¬ 
lish  a  civil  defense  commission  to  study  dispersal;  to  Armed  Services  Com¬ 
mittee  (n.  6865).  Remarks  of  author  (p.  6866)* 


29. 


APPROPRIATIONS.  S.  2216,  by  Sen.  Ellender,  to  amend  the  act  of  March  Lit  1915 
(58  Stat.  1086,  1101;  l6  U.  S.  C.  14-97);  to  Agriculture  and  Forestry  Committee 

(p.  6865). 


50, 
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REA.  S«  2250,  by  Sen.  Williams,  to  make  the  Housing  and  Home  Finance  Agency, 
the  Rural  Electrification  Administration,  and  the  Small  Business  Administra¬ 
tion  subject  to  the  Government  Corporation  Control  Act;  to  Government  Opera¬ 
tions  Committee  (p.  6866).  Remarks  of  author  (p.  6878). 
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LANDS.  H.  R.  6807,  by  Del.  Farrington,  to  authorize  the  amendment  of  certain 
patents  of  Government  lands  containing  restrictions  as  to  use  ofvsuch  lands 
in  the  Territory  of  Hawaii;  to  Interior  and  Insular  Affairs  Committee  (p. 

6991). 

H.  R.  6808,  by  Del*  Farrington,  to  amend  section  73  (l)  of  the  Hawaiian 
Organic  Act;  to  Interior  and  Insular  Affairs  Committee  (p.  6991)* 

H.  R.  6815,  by  Rep.  Poage,  to  provide  for  the  orderly  disposition  oJ 
property  acquired  under  title  III  of  the  Bankhead-Jones  Farm  Tenant  Act; 
Agriculture  Committee  (p.  6991)* 


84th  CONGRESS 
1st  Session 


S.  1177 


IN  THE  HOUSE  OF  REPRESENTATIVES 

June  15, 1955 

Referred  to  the  Committee  on  Interior  and  Insular  Affairs 


AN  ACT 

For  the  relief  of  desert  land  entrymen  whose  entries  are  de¬ 
pendent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tines  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act 

4  of  March  3,  1877  (19  Stat.  377) ,  that  the  right  to  the  use 

5  of  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  be  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  on  the  effective  date  of  this  Act,  which  are 

9  dependent  upon  percolating  waters  for  their  reclamation, 

10  and  which  are  situated  in  States  under  the  laws  of  which 

11  the  percolating  waters  upon  which  the  entries  are  dependent 

12  are  not  subject  to  the  doctrine  of  prior  appropriation. 

Passed  the  Senate  June  14,  1955. 

Attest:  FELTON  M.  JOHNSTON, 

Secretary. 
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entitlement  to  all  benefits  pertaining  to 
a^y  officer  retired  in  such  grade,  was 
considered,  ordered  to  a  third  reading, 
reackthe  third  time,  and  passed. 


INCREASED  EFFICIENCY  OF  COAST 
GEODETIC  SURVEY 

The  bill  CtJ.  R.  5398)  to  increase  the 
efficiency  of  'the  Coast  and  Geodetic 
Survey,  and  for'other  purposes  was  con¬ 
sidered,  ordered  fcq  a  third  reading,  read 
the  third  time,  andsjiassed. 

■■■■', 

LIGHTS  REQUIRED  TO  BE  CARRIED 
BY  MOTORBOATS 

The  Senate  proceeded  to  consider  the 
bill  (S.  1791)  to  amend  section  3  of  the 
act  of  April  25,  1940  (54  Staff  164),  re¬ 
lating  to  the  lights  required  to  be  car¬ 
ried  by  motorboats  which  had  been  re¬ 
ported  from  the  Committee  on  Interstate 
and  Foreign  Commerce,  with  amend¬ 
ments,  on  page  1,  line  7,  after  the  word 
"the”,  to  strike  out  "white  light  aft’’  and, 
insert  “combined  lantern”,  and  in  line 
18,  after  the  word  "the”,  to  strike  out 
"combined  lantern”  and  insert  "white 
light  aft”,  so  as  to  make  the  bill  read: 

Be  it  enacted,  etc.,  That  subsection  (c)  of 
section  3  of  the  act  of  April  25,  1940  (54  Stat. 
164;  U.  S.  C.,  1952  edition,  title  46,  sec.  526b) 
is  amended  to  read  as  follows: 

"(c)  Motorboats  of  classes  A  and  1  when 
propelled  by  sail  alone  shall  carry  the  com¬ 
bined  lantern,  but  not  the  white  light  aft, 
prescribed  by  this  section.  Motorboats  of 
classes  2  and  3,  when  so  propelled,  shall 
carry  the  colored  side  lights,  suitably 
screened,  but  not  the  white  lights,  prescribed 
by  this  section.  Motorboats  of  all  classes, 
when  so  propelled,  shall  carry,  ready  at  hand, 
a  lantern  or  flashlight  showing  a  white  light 
which  shall  be  exhibited  in  sufficient  time  to 
avert  collision." 

Sec  2.  Section  3  of  the  act  is  further 
amended  by  adding  after  subsection  (d) 
thereof  the  following  new  subsections: 

"(e)  When  propelled  by  sail  and  machinery 
any  motorboat  shall  carry  the  lights  required 
by  this  section  for  a  motorboat  propelled  by 
machinery  only. 

"(f)  Any  motorboat  may  carry  and  exhibit 
the  lights  required  by  the  Regulations  for 
Preventing  ^iCjpllisions  at  Sea,  1948,  act  of 
October  lf,vT951  (65  Stat.  406-420),  as 
amended,  in  lieu  of  the  lights  required  by 
this  section." 

The  amendments  were  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 

PARTICIPATION  OF  THE  UNITED 

STATES  IN  THE  INTERNATION¬ 
AL  FINANCE  CORPORATION— BILL 

PASSED  OVER 

The  bill  (S.  1894)  to  provide  for  the 
participation  of  the  United  States  in  the 
International  Finance  Corporation  was 
announced  as  next  in  order. 

Mr.  PURTELL.  Mr.  President,  I  con¬ 
sider  this  bill  is  not  a  proper  measure  to 
be  considered  on  a  call  of  the  calendar. 
It  involves  a  subscription  by  the  United 
States  Government  of  more  than  $35 
million  in  public  funds,  and  I  suggest 
that  the  bill  go  over. 

The  PRESIDING  OFFICER.  The  bill 
/ttill  be  passed  over. 


SURVEY  OF  PASSAMAQUODDY 
TIDAL  POWER  PROJECT 

The  Senate  proceeded  to  consider  the 
joint  resolution  (S.  J.  Res.  12)  to  author¬ 
ize  and  direct  the  International  Joint 
Commission  of  United  States-Canadian 
boundary  waters  to  make  a  survey  of  the 
proposed  Passamaquoddy  tidal  power 
project,  and  for  other  purposes,  which 
had  been  reported  from  the  Committee 
on  Foreign  Relations,  with  amendments, 
on  page  1,  line  7,  after  the  word  “treaty”, 
to  strike  out  “is  authorized  and  directed 
to  make  a  survey”  and  insert  “be  re¬ 
quested  by  the  Secretary  of  State  to  ar¬ 
range  for  a  survey  to  be  made”,  and  on 
page  2,  line  24,  after  the  numeral  “4”, 
to  strike  out  “The  International  Joint 
Commission  shall  report  the  results  of 
such  survey  to  the  Congress  of  the 
United  States  and  to  the  Government  of 
the  Dominion  of  Canada”  and  insert 
"The  Secretary  of  State  shall  report  the 
results  of  such  survey  to  the  Congress  of 
the  United  States”,  so  as  to  make  the 
joint  resolution  read: 

Resolved,  etc..  That  the  International  Joint 
Commission  created  by  the  treaty  betweerj 
the  United  States  and  Great  Britain  relating 
to  ‘boundary  waters  between  the  United 
States  and  Canada,  signed  at  Washington  on 
January  11,  1909,  under  the  provisions  of 
such  treaty,  be  requested  by  the  Secretary 
of  State  to  arrange  for  a  survey  to  be  made 
to  determine  the  cost  of  construction  of  the 
proposed  Passamaquoddy  tidal  power  project 
at  Passamaquoddy  Bay  in  the  State  of  Maine, 
United  States  of  America,  and  the  Province  [ 
of  New  Brunswick,  Dominioh  of  Canada,  and 
to  determine  whether  or  not  such  cost  would 
allow  hydroelectric  power  to  be  produced  at } 
a  price  that  is  economically  feasible,  and  also  | 
to  determine  what  contribution  such  project ; 
would  make  to  the  national  economy  and  the 
national  defense. 

Sec.  2.  The  survey  provided  for  in  the  first 
section  shall  be  consistent  with  the  report 
(dated  March  15,  1950)  made  by  the  Inter¬ 
national  Passamaquoddy  Engineering  Board 
to  the  International  Joint  Commission,  and 
with  the  supplemental  report  (dated  May 
1952)  on  details  of  estimate  of  cost  of  com¬ 
prehensive  investigation  of  Passamaquoddy  » 
tidal  power  project  by  Corps  of  Engineers, 
United  States  Army. 

Sec.  3.  The  Secretary  of  the  Army,  the 
Federal  Power  Commission,  and  other  officers 
and  agencies  of  the  Government  of  the 
United  States  are  authorized  to  assist  the 
International  Joint  Commission  in  the  mak¬ 
ing  of  such  survey,  and  shall  be  compen¬ 
sated  for  any  work  performed  pursuant  to 
this  section  out  of  such  funds  as  may  here¬ 
after  be  appropriated  for  use  by  the  Inter¬ 
national  Joint  Commission  in  carrying  out 
this  joint  resolution. 

Sec.  4.  The  Secretary  of  State  shall  report 
the  results  of  such  survey  to  the  Congress  of 
the  United  States. 

Sec.  5.  There  is  authorized  to  be  appropri¬ 
ated  not  to  exceed  $3  million  to  carry  out 
this  joint  resolution,  and  any  sum  appropri¬ 
ated  pursuant  to  this  section  shall  be  in¬ 
cluded  in  any  determination  of  the  propor¬ 
tionate  share  of  the  cost  of  construction  of 
the  Passamaquoddy  tidal  power  project  to  be 
borne  by  the  United  States. 

The  amendments  were  agreed  to. 

The  joint  resolution  was  ordered  to  a 
third  reading,  read  the  third  time,  and 
passed. 

The  title  was  amended  so  as  to  read: 
"Joint  resolution  to  request  the  Secretary 
of  State  to  arrange  for  the  International 


Joint  Commission,  United  States  and,/ 
Canada,  to  conduct  a  survey  of  the  pro¬ 
posed  Passamaquoddy  tidal  power  proj¬ 
ect,  and  for  other  purposes.”  / 


/ 


INCLUSION  OF  FEDERAL-STATE 

SERVICE  IN  RETIREMENT  COM¬ 
PUTATION-BILL  PASSED  OVER 

The  bill  (S.  1041)  to  amend  the  Civil 
Service  Retirement  Act  of  May  29,  1930, 
as  amended,  to  provide  for  the  inclusion 
in  the  computation  of  accredited  service 
of  certain  periods  of  service  rendered 
States  or  instrumentalities  of  States,  and 
for  other  purposes,  was  announced  as 
next  in  order. 

Mr.  PURTELLL.  Mr.  President,  I 
have  no  personal  objection  to  this  bill, 
but  in  view  of  the  fact  that  the  Civil 
Service  Commission  and  the  Budget  Bu¬ 
reau  have  opposed  it,  I  think  it  is  not 
proper  business  to  be  considered  on  a  call 
of  the  calendar,  and  I  suggest  that  it  be 
passed  over. 

The  PRESIDING  OFFICER.  Objec¬ 
tion  being  heard,  the  bill  will  be  passed 
over. 


DESERT  LAND  ENTRYMEN 

The  bill  (S.  1177)  for  the  relief  of 
desert  land  entrymen  whose  entries  are 
dependent  upon  percolating  waters  for 
reclamation  was  considered,  ordered  to 
be  engrossed  for  a  third  reading,  read 
the  third  time,  and  passed,  as  follows: 

Be  it  enacted,  etc.,  That  the  requirement 
of  section  1  of  the  Desert  Land  Act  of  March 
3,  1877  (19  Stat.  377),  that  the  right  to  the 
use  of  water  by  a  desert  land  entryman  "shall 
depend  upon  bona  fide  prior  appropriation" 
shall  be  waived  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed 
and  are  subsisting  on  the  effective  date  of 
this  act,  which  are  dependent  upon  perco¬ 
lating  waters  for  their  reclamation,  and 
which  are  situated  in  States  under  the  laws 
of  which  the  percolating  waters  upon  which 
the  entries  are  dependent  are  not  subject 
to  the  doctrine  of  prior  appropriation. 


PROTOTYPE  AIRCRAFT  DEVELOP¬ 
MENT  ACT 

The  bill  (S.  2074)  to  extend  for  an 
additional  5  years  the  provisions  of  the 
act  of  September  30,  1950,  entitled  “An 
act  to  promote  the  development  of  im¬ 
proved  transport  aircraft  by  providing 
for  the  operation,  testing,  and  modifica¬ 
tion  thereof,”  was  considered,  ordered 
to  be  engrossed  for  a  third  reading,  read 
the  third  tin^e,  and  passed,  as  follows: 

Be  it  enacted,  etc..  That  section  7  of  the 
act  of  September  30,  1950  (64  Stat.  1090), 
is  amended  by  striking  out  “five”  and  in¬ 
serting  in  lieu  thereof  “ten." 


ESTABLISHMENT,  MAINTENANCE, 
AND  OPERATION  OF  AIDS  TO 
MARITIME  NAVIGATION 
The  Senate  proceeded  to  consider  the 
bill  (S.  1378)  to  clarify  and  consolidate 
the  authority  to  require  the  establish¬ 
ment,  maintenance,  and  operation  of 
aids  to  maritime  navigation  on  fixed 
structures  in  or  over  navigable  waters,  of 
the  United  States,  which  had  been  re¬ 
ported  from  the  Committee  on  Interstate 
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and  Foreign  Commerce,  with  an  amend¬ 
ment,  on  page  2,  line  5,  after  the  word 
“who”,  to  strike  out  “willfully  and  know¬ 
ingly,  so  as  to  make  the  bill  read: 

Be  ib^enacted,  etc..  That  section  85  of  title 
14,  Unity  States  Code,  is  amended  to  read  as 
follows:  \ 

“§  85.  Aids  to  maritime  navigation  on  fixed 
structures;  penalty 

“The  Secretary  shall  prescribe  and  enforce 
necessary  and  reasonable  rules  and  regula¬ 
tions,  for  the  protection  of  maritime  naviga¬ 
tion,  relative  to  the\establishment,  mainte¬ 
nance,  and  operation  of  lights  and  other  sig¬ 
nals  on  fixed  structures,  in  or  over  navigable 
waters  of  the  United  States.  Any  owner  or 
operator  of  such  a  structure,  excluding  an 
agency  of  the  United  States,  who  violates 
any  of  the  rules  or  regulations  prescribed 
hereunder,  commits  a  misdemeanor  and 
shall  be  punished,  upon  conviction  thereof, 
by  a  fine  of  not  exceeding  $100  for  each  day 
during  which  such  violation  continues.” 

Sec.  2.  Section  18  of  the  Federal  Water 
Power  Act,  as  amended  (U.  S.  C.,  1946  edition, 
title  16,  sec.  811),  is  further  amended  by 
striking  out  the  words  “Secretary  of  War”  in 
the  first  sentence  and  inserting  in  lieu  there¬ 
of  the  words  ‘‘Secretary  of  the  Department  in 
which  the  Coast  Guard  is  operating.” 

Sec.  3.  The  analysis  of  chapter  5  of  title  14, 
United  States  Code,  immediately  preceding 
section  81  of  such  title,  is  amended  by 
striking  out  the  item  “85.  Failure  to  main¬ 
tain  lights;  penalty”  and  inserting  in  lieu 
thereof  the  following:  “85.  Aids  to  maritime 
navigation  on  fixed  structures;  penalty.” 

The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 


RECONVEYANCE  OF  CERTAIN 
LANDS,  ALBENI  FALLS  RESERVOIR 

The  bill  (S.  598)  to  provide  for  adjust¬ 
ments  in  the  lands  or  interest  therein 
acquired  for  the  Albeni  Falls  Reservoir 
project,  Idaho,  by  the  reconveyance  of 
certain  lands  or  interests  therein  to  the 
former  owners  thereof  was  considered, 
ordered  to  be  engrossed  for  a  third  read¬ 
ing,  read  the  third  time,  and  passed,  as 
follows: 

Be  it  enacted,  etc..  That  (a),  in  order  to 
provide  for  adjustments  in  the  lands  of  inter¬ 
ests  in  land  heretofore  acquired  for  the 
Albeni  Falls  Reservoir  project  to  conform 
such  acquisition  to  a  lesser  estate  in  lands 
now  being  acquired  to  complete  the  real 
estate  requirements  of  the  project,  the  Secre¬ 
tary  of  the  Army  is  authorized  to  reconvey 
any  such  land  or  interests  in  land  heretofore 
acquired  to  the  former  owners  thereof  when¬ 
ever  ( 1 )  he  shall  determine  that  such  land  or 
interest  is  not  required  for  public  purposes, 
(2)  he  shall  have  received  a  written  state¬ 
ment  from  such  agency  or  person  as  may  be 
designated  by  the  Governor  of  the  State  of 
Idaho  that  the  reconveyance  of  such  property 
is  in  the  best  interest  of  the  State,  and  (3) 
he  shall  have  received  an  application  for 
reconveyance  as  hereinafter  provided. 

(b)  Any  such  reconveyance  of  any  such 
land  or  interest  shall  be  made  only  after  the 
Secretary  (1)  has  given  notice,  in  such  man¬ 
ner  (including  publication)  as  he  shall  by 
regulation  prescribe,  to  the  former  owner  of 
such  land  or  interest,  and  (2)  has  received 
an  application  for  the  reconveyance  of  such 
land  or  interest  from  such  former  owner,  in 
such  form  as  he  shall  by  regulation  prescribe, 
within  a  period  of  90  days  following  the 
date  of  issuance  of  such  notice. 

(c)  Any  reconveyance  of  land  or  interest 
therein  made  under  this  act  shall  be  subject 
to  such  exceptions,  restrictions,  and  reser¬ 


vations  (including  a  reservation  to  the 
United  States  of  flowage  rights)  as  the  Sec¬ 
retary  may  determine  are  in  the  public  in¬ 
terest. 

(d)  Any  land  or  interest  therein  recon¬ 
veyed  under  this  act  shall  be  sold  for  an 
amount  determined  by  the  Secretary  to  be 
equal  to  the  price  for  which  the  land  was 
acquired  by  the  United  States,  adjusted  to 
reflect  (1)  any  increase  in  the  value  thereof 
resulting  from  improvements  to  the  land 
made  by  the  United  States,  and  (2)  any  de¬ 
crease  in  the  value  thereof  resulting  from 
(A)  any  reservation,  exception,  restriction, 
and  condition  to  which  the  reconveyance  is 
made  subject,  and  (B)  any  damage  to  the 
land  or  interest  therein  caused  by  the  United 
States.  In  addition,  the  cost  of  any  surveys 
necessary  as  an  incident  of  such  reconvey¬ 
ance  shall  be  borne  by  the  grantee. 

(e)  The  requirements  of  this  section  shall 
not  be  applicable  with  respect  to  the  dis¬ 
position  of  any  land,  or  interest  therein,  de¬ 
scribed  in  subsection  (a)  if  the  Secretary 
shall  certify  (1)  that  notice  has  been  given 
to  the  former  owner  of  such  land  or  interest 
as  provided  in  subsection  (b),  and  that  no 
qualified  applicant  has  made  timely  applica¬ 
tion  for  the  reconveyance  of  such  land  or 
interest,  or  (2)  that  within  a  reasonable 
time  after  receipt  of  a  proper  application  for 
reconveyance  of  such  land  or  interest  the 
parties  have  been  unable  to  reach  a  satis¬ 
factory  agreement  with  respect  to  the  recon¬ 
veyance  of  such  land  or  interest. 

(f)  As  used  in  this  section,  the  term  “for¬ 
mer  owner”  means  the  person  for  whom  any 
land,  or  interest  therein,  was  acquired  by 
the  United  States,  or  if  such  person  is  de¬ 
ceased,  his  spouse,  or  if  such  spouse  is  de¬ 
ceased,  his  children. 

Sec.  2.  The  Secretary  of  the  Army  may 
delegate  any  authority  conferred  upon  him 
by  this  act  to  any  officer  or  employee  of  the 
Department  of  the  Army.  Any  such  officer 
or  employee  shall  exercise  the  authority  so 
delegated  under  rules  and  regulations  ap¬ 
proved  by  the  Secretary, 

Sec.  3.  Any  proceeds  from  reconveyances 
made  under  this  act  shall  bo-available  for  use 
in  administering  the  provisions  of  this  act 
and  any  surplus  shall  be  covered  into  the 
Treasury  of  the  United  States  as  miscella¬ 
neous  receipts. 

Sec.  4.  This  act  shall  terminate  3  years 
after  the  date  of  its  enactment. 


DEPARTMENT  OF  COMMERCE 
APPROPRIATIONS,  1956 

The  bill  (H.  R.  6367)  making  appro-  S 
priations  for  the  Department  of  Com¬ 
merce  and  related  agencies  for  the  fiscal 
year  ending  June  30,  1956,  and  for  other 
purposes,  was  announced  as  next  in 
order. 

Mr.  STENNIS.  Mr.  President,  the  bill 
which  was  the  unfinished  business  be¬ 
fore  the  Senate  proceeded  to  a  call  of 
the  calendar,  has  been  disposed  of  on 
the  calendar  call.  The  bill  which  was 
just  called  is  the  bill  making  appropria¬ 
tions  for  the  Department  of  Commerce 
for  the  fiscal  year  1956.  It  is  proposed 
to  take  up  that  bill  at  the  end  of  the 
call  of  the  calendar,  with  the  under¬ 
standing  there  will  be  no  vote  on  it 
today.  The  Senator  from  Delaware  [Mr. 
Williams]  is  interested  in  the  bill,  and 
that  agreement  has  been  had  with  him, 
but  it  is  expected  the  Senate  will  pro¬ 
ceed  to  the  consideration  of  the  bill,  so 
that  the  Senator  from  Florida  may  make 
a  statement  concerning  it.  Debate  may 
take  place  on  the  bill,  and  amendments 
may  be  offered  to  it,  but  no  vote  will  be 
taken  on  the  bill  today. 


Mi-.  President,  I  move  that  the  bill 
be  made  the  pending  order  of  business 
at  the  end  of  the  call  of  the  calendar. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Mississippi  to  make 
the  Department  of  Commerce  appropri¬ 
ation  bill  the  pending  business  at  the 
close  of  the  call  of  the  calendar. 

The  motion  was  agreed  to. 


REMOVAL  OF  AN  INEQUITY  IN  THE 
PAY  OF  CERTAIN  POSTAL  EM¬ 
PLOYEES 

The  bill  (H.  R.  4659)  to  amend  section 
16  of  the  act  entitled  “An  act  to  adjust 
the  salaries  of  postmasters,  supervisors, 
and  employees  in  the  field  service  of  the 
Post  Office  Department,”  approved  Octo¬ 
ber  24,  1951  (65  Stat.  632;  39  U.  S.  C. 
876c) ,  was  considered,  ordered  to  a  third 
reading,  read  the  third  time,  and  passed. 


SUSPENSION  OF  FURTHER  CALL  OF 
THE  CALENDAR 

Mr.  PURTELL.  Mr.  President,  in  view 
of  the  fact  that  the  calendar  com¬ 
mittee  on  this  side  has  not  had  an  op¬ 
portunity  to  study  or  review  the  re¬ 
ports  on  the  four  bills  following  on  the 
calendar,  I  ask  that  the  further  call  of 
the  calendar  be  suspended. 

The  PRESIDING  OFFICER.  Without 
objection,  the  remaining  bills  on  the 
calendar  will  go  over  to  the  next  call 
of  the  calendar. 

That  completes  the  call  of  the  cal¬ 
endar. 


DEPARTMENT  OF  COMMERCE 
APPROPRIATIONS,  1956 

The  PRESIDING  OFFICER.  Pur¬ 
suant  to  the  motion  heretofore  agreed 
to  the  Chair  lays  before  the  Senate  the 
Department  of  Commerce  appropriation 
bill. 

Senate  proceeded  to  consider  the  bill 
(H.  R.  6367)  making  appropriations  for 
the  Department  of  Commerce  and  re¬ 
lated  agencies  for  the  fiscaLj^ar  ending 
June  30,  1956,  and  for  otrfei^  purposes, 
which  had  been  reported  from  the  Com¬ 
mittee  on  Appropriations  with  amend¬ 
ments. 

Mk  STENNIS.  Mr.  President,  I  sug¬ 
gest  the  absence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
Secretary'will  call  the  roll. 

The  legislative  clerk  proceeded  to  call 
the  roll.  \ 

Mr.  STENNIS.  Mr.  President,  I  think 
the  purpose  of  rare  quorum  call  has  been 
served.  Therefore.  I  ask  unanimous  con¬ 
sent  that  the  ordeivfor  the  quorum  call 
be  rescinded.  \ 

The  PRESIDING  \OFFICER  (Mr. 
Monroney  in  the  chaif'X,  Without  ob¬ 
jection,  it  is  so  ordered.  \ 

Mr.  DOUGLAS.  Mr.  Present,  a  par¬ 
liamentary  inquiry.  \ 

The  PRESIDING  OFFICER.  The 
Senator  from  Illinois  will  state  it. 

Mr.  DOUGLAS.  Has  unanimous  con¬ 
sent  been  given  for  the  Senate  to  proceed 
to  vote  today  on  the  bill?  Or  am  I  correct 
in  understanding  that  the  eminent  Senhr 
tor  from  Florida  [Mr.  Holland]  wills 


18*  PERSONNEL*  The  Davis  subcommittee  of  the  ^ost  Office  and  Civil  Service  Committ* 
\  ordered  reported  to  the  full  comini ttee  H.  R.  3687,  to  permit  inclusion  of 
\  service  for  computing  the  amount  of  annuity  (p*  d638), 

\  A  subcommittee  of  the  Judiciary  Committee  ordered  favorably  reported  tj 
tfte  full  committee  H.  R.  2383,  amended.  Inventive  Contributions  Awards  Aci 

19& (p.  D637). 

19 «  LANDS*  A  subcommittee  of  the  InterioiviShd  Insular  Affairs  Committee  approve# 
for  reporting  to  the  full  committee  H.  R.  I4.3O8,  H.  R.  1*303,  and  S«  1177*  for 
the  relief  of  desert-land  entrymen  whose  entries  are  dependent  upon  percolating 
waters  for  reclamation  (p.  d637). 

SENATE 

20*  DEBT  LIMIT*  The  finance  Committee  reported  without  amendmepx  H»  R.  6992,  to 
extend  for  1  year  the  existing  temporary  increase  in  the  nublic-debt  limit 
(S*  Rept*  688)  (p.  8102)* 

21*  POSTAL  RATES.  Passed  with  amendment  S.  1292,  to  read^st  postal  classif i*ation 
on  educational  and  cultural  materials  (po.  8O76-8O) 

22*  WILDLIFE.  Passed  as  reported  S.*  756,  to  authoris^  the  appropriation  of  accumu¬ 
lated  receipts  in  the  Federal-aid-to-wildlife-restoration  fund  established  by 
the  Pittman-Robertson  Act  and  to  authorize  the  expenditure  of  funds  apportioned 
by  a  State  under  such  act  for  the  management  of  wildlife  areas  and  resources 
(p.  8082). 

\  / 

23.  PERSONNEL*  The  Finance  Committee  reported  with  amendment  H.  R.  5560,  to  make 
permanent  the  existing  privilege  of  ttee  importation  of  personal  and  household 
effects  brought  into  the  U.  S.  under- G&$rernment  orders  (S.  Rept,  690)  (p*  8102)* 
Passed  as  reported  S.  IOI4I,  to  pro-* 

tion  of  accredited  service,  for  getiremenSy  purposes ,  of  certain  periods  of 
service  rendered  States  or  instrument  alitie's^  of  States  (op.  8075~6) *  The  bill 
applies  to  certain  Federal  employees  who  in  the  past  were  employed  on  Federal- 
State  projects  financed  wholly  or  in  part  by  the  Federal  Government;  it  pro¬ 
vides  that  such  service  shall  be  credited  for  retirement  purposes  provided: 

(l)  the  performance  of  such  service  is  certified  lay  the  head  of  the  executive 
department  of  the  Federal  Government  which  administers  the  law  authorizing  the 
program;  (2)  the  employee  has  at  least  5  years  of  Federal  service  in  a  position 
within  the  purview  of/ the  Act,  other  than  in  a  position  described  in  this  bill, 
at  the  time  of  his  .retirement  or  death;  and  (3)  the  employee  deposits  to  the 
credit  of  the  civil-service  retirement  fund  an  amount  equal  to  the  sum  which 
would  have  been  deducted  from  his  basic  compensation  had  no  been  subject  to  the 
Civil  Service  Retirement  Act,  plus  the  requested  interest, 

As  reported  (see  Digest  108),  S*  59  makes  retroactive  to  April  1,  1914-8, 
a  19U9  amendment  to  the  Civil  Service  Retirement  Act  extending  to  each  retiring 
married  female  employee  the  privilege  of  naming  her  husband  to  receive  a  sur¬ 
vivor  q,imuity  in  event  of  her  death,  similar  to  the  annuities  which  retiring 
male  Employees  were  able  to  provide  for  their  wives  through  the  I9I46  amendment 

\ 

Passed  as  reported  S.  1792,  to  amend  section  10  of  the  Federal  Employees 
*oup  Life  Insurance  Act  of  195^4-*  authorizing  the  assumption  of  the  insurance 
obligations  of  any  nonprofit  association  of  Federal  employees  with  its  members 
(op.  8100-2).  The  bill  would  make  possible  the  continuance  of  the  life- 
insurance  protection  held  by  about  135*990  Federal  employees,  both  active 
retired,  as  members  of  various  nonprofit  beneficial  associations  through  an 


arrangement  made  by  the  Civil  Service  Commission  and  each  interested  associa¬ 
tion,  whereby  the  Employees’  Life  Insurance  Fund  would  assume  the  insurance 
obligations  and  receive  the  association’s  assets  together  with  future  premium 
payments.  The  bill  would  also  authorize  the  Commission  to  insure  obligations 
so  assumed  with  the  lif e- ins ur anc e  company  now  underwriting  the  association 
insurance,  or  with  any  other  company  which  is  an  insurer  or  reinsurer  under 
the  act* 


Passed  without  amendment  S.  1849,  to  provide  for  the  granting  of  career- 
conditional  and  career  appointments  in  the  competitive  civil  service  to  indefi¬ 
nite  employees  who  previously  qualified  for  competitive  appointment  (pp.  8074- 
5).  As  reported  (see  Digest  102),  S.  181+9  provides  "that  indefinite  employees 
(except  anployees  whose  salary  rate  is  fixed  by  the  aot  of  July  6,  1945,  as 
amended)  who  ar observing  on  the  effective  date  of  enactment  in  positions  in 
the  competitive  service,  and  who  were  so  serving  on  January  23,  1955,  would 
have  their  indefinite  appointments  converted  to  career-conditional  or  career 
appointments  if  theyhjjrere  certified  and  x»dthin  reach  for  indefinite  appointment 
on  competitive  civil-service  registers  appropriate  for  indefinite  appointment 
to  jobs  they  held  betweW  Jufle  30,  1950,  and  January  23,  1955*  Determination 
as  to  whether  they  would  deceive  career  or  career-conditional  appointments 
v'ould  depend  upon  their  length  of  service  during  such  period  of  time." 


2l+»  LEGISLATIVE  PROGRAM.  Sen.  Johnson  announced  that  today,  following  the  call  of 

the  calendar  for  unob jected-to  ‘'bills,  consideration  will  be  given  to  the  follow' 
ing  bills*  to  Increase  the  public  debt  limit,  free  importation  of  personal 
effects  from  abroad;  conference  reports  on  defense  and  D.  C*  appropriations  if 
received;  and  that  on  Fri.  it  is  hoped  the  military  construction  bill  can  be 


considered  (pp*  8O65-6), 


BILLS  INTRO  BD 


25»  FARM  PROGRAM.  H.  R.  7090#  by  Rep*  Abbitt,  %p  "further  amend  the  Agricultural 
Adjustment  Act  of  1938;"  to  Agriculture  Committee  (p*  8151)* 


26.  MONOPOLIES*  H.  R*  709&,  by  Rep.  Roosevelt,  to  eimend  sections  3  and  4  of  the 
Clayton  Act  to  free  those  in  commerce  from  restraints  of  trade  and  to  allow 
small-busine ss  men  freedom  of  choice  in  the  conduct  of  their  respective  busi¬ 
nesses  as  independent  enterprises;  to  Judiciary  Committee  (p.  8151). 


27*  PROPERTY*  H.  R.  7098,  by  Rep.  Yfilson,  Calif.,  establishing  a  general  policy 

and  procedures  with  respect  to  payments  to  State  and  lobal  governments  on  ac¬ 
count  of  Federal  real  property  and  tangible  personal  property;  to  Interior 
and  Insular  Affairs  Committee  (p.  8151)* 

S*  2364,  by  Sen.  Smathers  (for  Sen.  Kennedy),  n-t©  amendvthe  Federal  Proper¬ 
ty  and  Administrative  Service  Act  of  1949,  as  amended; "  to  Government  Operations 
Committee  (p.  8068) •  Remarks  of  author  (pp.  8068-9). 

S«  2368,  by  Sen.  Smathers  (for  Sen.  Kennedy),  to  add  a  new\itle  relating 
to  real  property  management  to  the  Federal  Property  and  Administrative  Services 

A<;t  of  1949,  as  amended;  to  Government  Operations  Committee  (p.  8o£s).  Remarks 
of  author  (po.  8068-9). 

DONATION*  H.  R.  7109,  by  Rep*  Watts,  to  establish  a  system  of  distribution  of 
surplus  agricultural  commodities  to  unemployed  persons;  to  Agriculture  bpmmittee 

(p.  8151). 


28 


29  STORAGE.  S.  2365,  by  Sen*  Smathers  (for  Sen*  Kennedy),  extending  the  authority 
of  the  General  Services  Administration  with  respect  to  warehouses  and  other  \ 
storage  facilities  operated  by  civilian  agencies  of  the  Government;  to  Govern¬ 
ment  Operations  Conmittee  (n*  8068).  Remarks  of  author  (np*  8068-9). 


^2*  AIR  POLLUTION.  Passed  with  amendment  S*  928,  to  provide  for  research  on,  and 

\  control  of,  air  pollution  (oo*  8509-11)*  For  orovisions  of  the  bill,  see 
\Digest  112* 


Both  Houses  received  from  the  Secretary  of  Agriculture  a  letter  recom¬ 
mencing  that  the  oresent  exemption  of  durum  wheat  from  marketing  quotas/be 
extended  for  one  year,  that  wheat  growers  be  exempted  from  marketing  qtiota 


penalties  if  all  of  the  wheat  produced  on  their  farm  is  used  for 


iry 
t'shels 


d,  feed, 
rcial  vheat 
of  Agri- 
annually 


or  seed  on  the  farm  where  produced,  that  expansion  of  the  non-co: 
areas  beyond  the  present  12  States  be  authorized,  that  the  Secre 
culture  be  authorized  to  dispose  of  not  to  exceed  100  million  hJ 
of  low  gradeAyrheat  for  feed  at  prices  10^  above  the  support  price  for  corn, 
and  (although  this  can  be  done  administratively)  that  the  Department  be  autho¬ 
rized  to  discount  for  price  supports  certain  varieties  of  wheat,  especially 
those  suitable  primarily  for  feed  purposes.  Referred  to  the  Agriculture  Com¬ 
mittee  (pp*  8i+26,  8526)* 


ill*  LANDS.  —Passed- --over-  -vd  thout- prejudice 
Agriculture  4 
request^rrf -HepT'^unrring hm  (ppi  8U77  ■■  8 ) . 

The  Interior  and  Insular  Affairs  Committee  ordered  the  following  bills 
reported:  S-r-  l878j--feo ■  -extend --fo r  five  years  the  authority  to-  ■convey  -to -Mi4ss 

j-'  -Mont-r^-  oert-ari  n  ARSlande-in  Custer -  -County  ;-  S  »-  209?,-to  -author  ize  the - 

-transfer  ~to-the-Agrioultur  e-Departman.t-,^or-.rasearoh .  purposes, .-of-certai.n _ 

-real  property.-in.— St^—Croix^-  V.  X..; — H.  R.  1+096,  amend ed,  to  p  ro vide  for-ihe _ 

*da?epeeeji-ef''^«bl-arC-  -l^ida  -with-in—h-ighviay,  -  -telephone.,-  and  -pipeline-  vdthdrawals 
-i-w -A  1  tea kfty 1  ■  on d  H.  R.  I+3O8,  amended,  for  the  relief  of  desert-land  entrymen 
whose  entries  are  dependent  upon  percolating  waters  for  reclamation  (o«  D659)* 


15*  FOODS;  ANIMAL  DISEASES.  Passed  ovejr without  prejudice  H.  R.  6991*  "to  revise, 
codify,  and  enact  into  positive  LAw  title  21  of  the  United  States  Code,  "Food, 
Drugs,  and  Cosmetics,"  at  the  request  of  Rep*  Cunningham  (p*  814.82)* 


16*  FARM  LABOR*  Rep*  Rogers,  Colp.,  gave  notice  th-^t  he  intended  to  offer  an  amend 
ment  to  H*  R.  3822,  the  Mexican  farm  labor  bill,  when  it  is  debated.  The  pro¬ 
posed  amendment  would  provide  for  regulation  of  transportation  of  Mexican  farm 
laborers  (p*  81+70  )• 


17 1 


APPROPRIATIONS.  Received  from  the  President  a  supplemental  appropriation 
estimate  for  the  Labor  Department  for  the  Mexican  farm  labor  program  (H.  Doc* 


200)  (June  29*) 

■p>= 


18*  STATE  COMPACTS*  ^ssed  without  amendment  S.  1007,  in  lieu  of,  H.  R.  3758*  to 

provide  that  GSA  receive  authenticated  copies  of  compact  entered  into  between 
the  States  (pp.  814.71-2) «  This  bill 


is  now  ready  for  the  President. 


19 •"■PAPERWORK STUDIES.  Agreed  to  H,  Res.  262,  with  amendments,  providing  that  the 
House  Administration  Committee  instead  of  the  Subcommittee  on  Printing  make 
studied  of  unnecessary  Government  printing  and  paperwork  (pp.  8521+-5).* 

k 

’•SURVEYS.  Both  Houses  received  a  report  from  the  Secretary  of  the  Interior 
soil  survey  and  land  classification  of  the  lands  to  be  benefited  by 
ahabilitation  of  major  facilities  of  the  ledford  and  Rogue  River  Valley 
Irrigation  Districts,  Oregon*  Referred  to  the  Appropriations  Committee  (pp* 
81.27 „  8^26). 


21.  CIVIL  DEFENSE.  Received  the  fourth  annual  report  of  the  Federal  Civil  Defense 
Administration.  Referred  to  the  Armed  Services  Committee  (op.  8526-7)* 


22.  LEGISLATIVE  PROGRAM.  The  "Daily  Digest"  states:  On  Fed.,  July  6, "the  House 
rrt.ll  obnsider  ...  H.  R.  6059#  to  authorize  the  President  to  enter  into  trade 
agreements  with  the  Philippines  and  revise  the  1946  Trade  Agreement  between 
theVffo  countries;  and  also  may  act  on  H.  R.  3822,  to  extend  the  Mexican  farm 
labor  program."  (p.  D659*) 


\ 

\ 
1 


BILLS  INTRODUCED 


23- 


EDUCATION;  INFORMATION.  S.  2410,  by  Sen.  Smith,  N.  J.,  (for  himself  and  others) 
to  promote  the  foreign  oolicy  of  the  United  States  by  amending  the  United 
States  Information  and  Educational  Exchange  Act  of  1948  (T’ublic  Law  402,  80th 
Cong.);  to  Foreign  Relations  Committee  (p.  8427)*  Remarks  of  author  (po. 

8451-3). 


24.  MINERALS.  S.  2415,  by  Sen.  Bible,  to  amend  the  Domestic  Minerals  Program  Ex¬ 
tension  Act  of  1953  in  order  to  extend  the  programs  to  encourage  the  discovery, 
development,  and  production  of  certain  domestic  minerals;  to  Interior  and 
Insular  Affairs  Committee  (o.  8427). 


25< 


LIVESTOCK.  H.  R.  7173#  by  Reo.  Willis,  to  amend  section  302  of  the  Packers 
and  Stockyards  Act  of  1921  so  as  to  make  such  act  inapplicable  to  stockyards 
which  engage  exclusively  in  thp  sale  of  livestock  on  commission  at  public 
auction;  to  Agri culture  Committee  (o.  8527)* 


ITEMS  IN  APPENDIX 


N 


26.  FOREIGN  TRADE.  Sen*  Lehman  stated  that  the  "defense  essentiality"  provision 

of  the  Reciprocal  Trade  Extension  Act  has  been  used  as  a  justification  for  the 
increased  tariff  on  Swiss  watches,  and  inserted  some  New  York  Journal  of 
Commerce  articles  maintaining  that  watches  are  not  essential  to  national  de¬ 
fense  (pp.  A4859-61). 

Rep.  Jonas  inserted  a  Charlotte,  N.  C.,  Chamber  of  Commerce  resolution 
condemning  recent  tariff  outs  in  Japanese  textiles  (o.  A48o9). 


27.  RECLAMATION;  ELECTRIFICATION.  Rep.  Johnson,  1b.\  inserted  an  article  from 
an  REA  journal  describing  an  all-electric  farm  inNfiarron  County,  Wis.  (p. 
A4862). 

Rep.  Wilson,  Calif.,  inserted  an  article  by  Rep*  Hosmer  giving  strong 
arguments  against  the  proposed  Echo  Park  and  Glen  Park  power  projects,  a  part 
of  the  Colorado  River  storage  project  (pp.  A4862-3).  \ 

Rep.  Lipscomb  inserted  a  report  by  the  Viashington  research  office  of  the 
Council  of  State  Chambers  of  Commerce  which  terms  the  Colorado  River  storage 
project  "one  of  the  most  expensive  tut  least  economic  water  resource  projects 
overacted  upon  by  Congressu,  and  gives  estimates  of  each  State’s  share  of  the 
cost  of  this  project  (po.  A4863-5). 

Rep.  Dawson  inserted  a  St.  Louis  ^ost-Dispatch  article  urgfxm;  authoriza¬ 
tion  of  the  upper  Colorado  River  storage  project  in  view  of  the  elimination 
of  the  Echo  Park  Dam  (p.  A4882).  He  also  inserted  a  Washington  Post  article 
along  the  same  lines  (pp. A4892-3) • 

Rep.  Evins  inserted  Drew  Pearson’s  article  describing  a  "secret  m^ 
of  too  Government  officials  which  preceded  the  President’s  recent  decision 
to  investigate  the  Dixon-Yates  power  contract  (pp.  A4866-7). 

Rep.  Hosmer  inserted  articles  from  newspapers  in  Idaho  (p.  A4881), 
Wisoonsin  (pp.  A4882-3),  and  South  Carolina  (pp.  A4889-90)*  criticizing  thex 
upper  Colorado  River  storage  project. 
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HIGHLIGHTS:  Senate  committee  reported  bills  to  increase  funds  for  Public  Law  I48O 
and  transfer  its  administration  to  USDA;  include  onions  under  CEA;  amend  Farm 
Tenant  Aot;  provide  for  USDA  report  on  tobacco  research  program;  request  USDA  re¬ 
port  on  tobacco  research  nrogram;  request  USDA  report  on  agricultural  weather  fore¬ 
casting,  Both  Houses  agreed  to  conference  report  on  mutual  security  bill.  House 
oommittee  ordered  reported  bill  to  provide  retirement  oredit  for  certain  State 
service.  House  received  conference  report  op  public  wo rks_ appropriation  bill. 


HOUSE 


^APPROPRIATIONS.  Received  the  conference  report  on  H.  R.  6766,  the  public  works 
appropriation  bill,  which  includes  funds  for  the  Atomic  Energy  Commission,  the 
Tennessee  Valley  Authority,  certain  functions  of  the  Interior  Department,  and 
certain  clvi^l  functions  of  the  Army  (H.  Rept.  IO85)  (p.  8678-83)* 

Received  and  agreed  to  the  conference  report  on  H.  R.  6829,  to  authorize 
certain  construct i"5iv*at  military,  naval,  and  Air  Force  installations,  ■  inolud** 
ing  a  provision  for  financing  certain  military  housing  by  furnishing  surplus 
agricultural  commodities  (ft*.  Rept,  1083)  (pp.  8661-71)* 

FOREIGN  AID.  Both  Houses  agreed  to  ^Bhe^conf erenoe  report  on  S  2090,  the  mutual 
security  aid  bill  (pp.  8633-5.  8656-9 )7''N$lji_s  bill  is  now  ready  for  the  Presi¬ 
dent.  See  Digest  III4  for  statement. 


3o  FOREIGN  TRADE.  Passed  as  reported  H»  R.  6059; 
Trade  Agreements  Act  (pp.  86148-514). 


the  bill  t.o  revise  the  Philippine 


il\.»  PERSONNEL,  The  Post  Office  and  Civil  Service  Committee  ordered  rep  the 

following  bills:  H.  R»  6590,  to  prohibit  Federal  employment  to  di  „  sper- 
sons  or  to  those  -vh  o  believe  in  the  right  to  strike  against  the  Federal 
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Government;  S.  lOlj.1,  to  include  certain  State  service  in  computation  of 
ited  service  toward  annuity;  S.  1792,  to  amend  the  Federal  Employees  Group 
Life  Insurance  Act,  regarding  assumption  of  funds  of  non-profit  association 
of  Federal  employees  (p,  D676), 

The  Post  Office  and  Civil  Service  Committee  recommended  that  a  resolution 
be  introduced  giving  the  committee  authority  to  investigate  postal  and  civil- 
service  matters  under  its  jurisdiction  (p.  D676), 


5*  MINING;  FORESTS,  The  Riles  Committee  reported  a  resolution  waiving  points  of 
order  and  providing  for  debate  on  H.  R.  6373,  to  extend  programs7  to  encourage 
the  discovery,  development,  and  production  of  certain  domestic,/  minerals  (p. 

8659). 


6.  ORGANIZATION,  Rep*  Reece  inserted  the  statement  of  Mr,  Hoover  on  June  JO,  1955 
which  marked  the  end.* 1  of  his  chairmanship  of  the  Hoover  Commission  (pp*  8677-8), 


7*  RECLAMATION,  The  Interior  and  Insular  Affairs  Committee  reported  with  amend¬ 
ment  H,  R,  14.308,  for  the  relief  of  desert  land  entrymen  whose  entries  are 
dependent  upon  percolating  waters  for  reclamation  (H,  Rept*  108l|.)  (p*  86814.). 


8,  LEGISLATIVE  PROGRAM.  The  "Jfeily  Digest”  states  >6hat  the  House  program  mil  be 
as  follows;  "Mon.,  July  11,  sthe  mutual  security  appropriation  bill;  Tues., 
July  12,  the  Farm  Credit  Act  of  1955;  Fed., /July  13  and  balance  of  the  week, 
minimum  wage  bill.  Social  Security  Act  amendments  for  1955,  H.  R.  6373,  ex~ 
tension  of  Domestic  Minerals  Program  Act /of  1953,  and  H.  R.  7089*  the  Service¬ 
men's  and  Veterans’  Survivor  Benefits  Adt."  (p.  D677)« 


\ 


"WHEAT  TRANSPORTATION,  Rop.  » Cannon  dej&ored  the  shortage  of  transportation 
facilities  for  the  new  wheat  crop  ^thd  suggested  that  the  Department  not  ship 
old  grain  during  the  period  whenythe  new  crop  is  being  prepared  for  shipment 
(p.  8^71,  July  5), 


10,  FORESTRY,  Passed  as  reported- H.  R.  0O5,  which \would  abolish  the  80-rod  reser¬ 


vation  of  public  ownership  -between  public  land  claims  located  on  shore  waters 


in  Alaska  (pp,  8I+89-9O,  July  5)« 


X 


c 


11,  ACCOUNTING,  As  reported  (June  29),  H.  R,  7035  authorizes  the  Comptroller 

General  to  authorize /reimbursement  from  available  appropriations  or  fluids  of 
disbursing  or  other  accountable  officers  or  agents  for  amounts  paid  by  them 
or  in  their  behalf  in  restitution  of  an  actual  physical  loss  or  deficiency. 

This  would  apnly  to  amounts  paid  by  or  on  behalf  of  such  officers  since  August 

1,  19U7,  the  date  of  the  existing  law  now  authorizing  relief  but  not  reimburse¬ 
ment  • 

As  reported  (June  29),  H.  R.  703^+  authorizes  the  Comptroller  General  to 
relieve  a  disbursing  officer  of  accountability  and  responsibility,  and  to 
allow  credit  in  his  official  disbursing  accounts  for  a  deficiency^ when  it 
has  been  determined  that  such  payments  were  not  the  result  of  bad  f^i^h  or 
lack  df  due  care  on  the  part  of  such  disbursing  officer  for  whom  relief  is 
sought.  It  further  provides  that  relief  may  be  denied  in  any  case  in  vdiich 
the  Comptroller  General  determines  that  the  department  or  agency  concerned 
has  not  diligently  pursued  collection  action  in  accordance  with  procedure 


prescribed  by  the  Comptroller  General, 


,  ADJOURNED  until  Mon.,  July  11  (p.  8681+). 


84th  Congress  )  HOUSE  OF  REPRESENTATIVES 
1st  Session  \ 


Report 
No.  1084 


DESERT  LAND  ENTRYMEN  WHOSE  ENTRIES  ARE  DE¬ 
PENDENT  UPON  PERCOLATING  WATERS  FOR  RECLA¬ 
MATION 


July  7,  1955. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Engle,  from  the  Committee  on  Interior  and  Insular  Affairs, 

submitted  the  following 

REPORT 

[To  accompany  H.  R.  4308] 

The  Committee  on  Interior  and  Insular  Affairs,  to  whom  was 
referred  the  bill  (H.  R.  4308)  for  the  relief  of  desert  land  entrymen 
whose  entries  are  dependent  upon  percolating  waters  for  reclamation, 
having  considered  the  same,  report  favorably  thereon  with  amend¬ 
ments  and  recommend  that  the  bill  do  pass. 

The  amendments  are  as  follows: 

Page  1,  line  10,  strike  the  word  "States”  and  insert  in  lieu  thereof 
the  words  "the  State  of  Arizona”. 

Page  1,  line  12,  change  the  period  to  a  comma  and  add  the  words 
“but  are  usable  under  State  law  for  irrigation  and  reclamation 
purposes.” 

H.  R.  4308  was  introduced  by  Mr.  Udall.  An  identical  bill  was 
introduced  by  Mr.  Rhodes. 

purpose 

The  Desert  Land  Act  of  March  3,  1877,  requires  that  the  right  of 
desert  land  entrymen  to  the  use  of  water  for  reclaiming  their  entries 
"shall  depend  upon  bona  fide  prior  appropriation.”  This  bill,  if 
enacted,  would  waive  this  requirement  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed  in  the  State  of  Arizona 
and  which  are  dependent  upon  percolating  waters  for  their  reclama¬ 
tion.  As  introduced,  the  legislation  would  have  been  applicable  to 
all  States  under  the  laws  of  which  percolating  waters  are  not  subject 
to  the  doctrine  of  prior  appropriation.  On  the  basis  of  testimony 
that  desert  land  entries  in  Arizona  were  the  only  ones  presently  in¬ 
volved,  the  legislation  was  amended  by  the  committee  to  make  it 
applicable  only  to  the  State  of  Arizona. 
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NEED 

As  a  result  of  a  recent  decision  by  the  Supreme  Court  of  Arizona 
with  respect  to  the  law  of  that  State  governing  percolating  waters,  a 
question  has  arisen  with  respect  to  the  meaning  of  this  “water  rights” 
provision  of  the  Desert  Land  Act  and  its  effect  on  desert  land  entries 
in  the  State  of  Arizona.  The  Arizona  Supreme  Court’s  decision  that 
percolating  waters  in  that  State  are  not  subject  to  the  doctrine  of 
prior  appropriation  raised  the  question  of  whether  such  desert  land 
entries  dependent  on  percolating  waters  could  be  patented.  The 
Acting  Solicitor  of  the  Department  of  the  Interior  has  rendered  an 
opinion  holding  that  such  entries  cannot  be  patented  under  the  Desert 
Land  Act.  This  means  that  approximately  158  desert  land  entries 
currently  subsisting  in  Arizona  could  not  be  patented  and  therefore 
the  entrymen  would  lose  the  fruits  of  their  labor  and  expenditures. 
This  bill  would  waive  the  “water  rights”  provision  in  the  original  act 
for  these  158  desert  land  entries  and  would  permit  them  to  be  patented. 
The  entrymen  would  remain  subject  to  the  requirements  of  the  Desert 
Land  Act  in  all  other  respects.  The  bill  applies  only  to  existing  entries 
and  would  not  permit  future  desert  land  entries  to  be  made  in  Arizona 
which  are  dependent  on  percolating  waters. 

department’s  report 

The  Department’s  report  on  the  legislation  recommending  its  enact¬ 
ment  follows : 

Department  of  the  Interior, 

Office  of  the  Secretary, 
Washington  25,  D.  C.,  April  15,  1955. 

Hon.  Clair  Engle, 

Chairman,  Committee  on  Interior  and  Insular  Affairs, 

House  of  Representatives,  Washington  25,  D.  C. 

My  Dear  Mr.  Engle:  This  is  in  reply  to  your  request  for  the  views  of  this 
Department  on  H.  R.  4308,  which  is  identical  to  H.  R.  4303,  a  bill  for  the  relief 
of  desert  land  entrymen  whose  entries  are  dependent  upon  percolating  waters 
for  reclamation. 

I  recommend  that  H.  R.  4308  or  H.  R.  4303  be  enacted. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed.,  sec. 
321),  requires  that  the  right  of  desert  land  entrymen  to  the  use  of  water  for  re¬ 
claiming  their  entries  “shall  depend  upon  bona  fide  prior  appropriation.”  H.  R. 
4308,  if  enacted,  would  waive  this  requirement  in  the  case  of  all  desert  land  entries 
which  have  heretofore  been  allowed  and  are  subsisting  on  the  effective  date  of 
the  statute,  which  are  dependent  upon  percolating  waters  for  their  reclamation, 
and  which  are  situated  in  States  under  the  laws  of  which  the  percolating  waters 
upon  which  the  entries  are  dependent  are  not  subject  to  the  doctrine  of  prior 
appropriation. 

During  the  past  year,  a  question  has  arisen  in  the  Department  with  respect  to  the 
meaning  of  this  provision  of  the  Desert  Land  Act  and  its  effect  upon  desert  land 
entries  in  the  State  of  Arizona  which  are  dependent  for  irrigation  upon  percolating 
waters;  i.  e.,  underground  water  which  does  not  flow  in  a  well-defined  channel 
with  banks.  The  question  arose  primarily  as  a  result  of  a  recent  decision  by  the 
Supreme  Court  of  Arizona  with  respect  to  the  law  of  the  State  governing  per¬ 
colating  waters.  In  that  decision,  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P.  2d 
173),  decided  on  March  14,  1953,  the  Arizona  court  held  that  percolating  waters 
in  that  State  are  not  subject  to  the  doctrine  of  prior  appropriation  but  are  subject 
only  to  the  doctrine  of  reasonable  use. 

The  Bristor  decision  raised  the  question  whether  desert  land  entries  for  lands 
in  Arizona  could  be  allowed  or  patented  where  such  entries  are  dependent  on 
percolating  waters  for  reclamation.  The  question  was  referred  to  the  Acting 
Solicitor  of  the  Department  who  has  rendered  an  opinion  holding  that  such  en¬ 
tries  cannot  be  allowed  or  patented  under  the  Desert  Land  Act  since  the  right  of 
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the  entrymen  or  the  applicants  for  entry  to  use  percolating  waters  does  not  depend 
upon  prior  appropriation.  A  copy  of  the  Acting  Solicitor’s  opinion  M-36263, 
dated  February  23,  1955,  is  attached.  It  discusses  the  problem  in  detail. 

According  to  the  Bureau  of  Land  Management  of  this  Department,  there  are 
approximately  158  desert  land  entries  in  Arizona  which  have  been  allowed  and 
are  currently  subsisting  but  which  are  dependent  on  percolating  waters  for  rec¬ 
lamation.  The  entries  were  applied  for  in  good  faith  and  the  entrymen  have 
apparently  made  expenditures  and  performed  work  with  a  view  to  securing  pat¬ 
ents  to  the  entries.  In  many  cases  the  expenditures  have  been  substantial. 
However,  under  the  law  as  set  forth  in  the  Acting  Solicitor’s  opinion,  the  entries 
cannot  go  to  patent  so  long  as  the  percolating  waters  on  which  they  are  depend¬ 
ent  are  not  subject  to  appropriation.  This  means  that  in  time,  as  the  statutory 
life  of  the  entries  expires,  the  entrymen  will  lose  the  fruits  of  their  labor  and  ex¬ 
penditures.  Immediately,  because  of  this  prospect,  the  entrymen  are  uncertain 
as  to  whether  to  proceed  with  their  work  on  the  entries. 

In  these  circumstances,  it  seems  only  fair  and  equitable  that  the  entrymen 
should  be  allowed  to  perfect  their  entries  regardless  of  the  requirement  in  the 
Desert  Land  Act  that  they  have  a  water  right  dependent  upon  prior  appropria¬ 
tion.  H.  R.  4308  would  accomplish  this  purpose.  It  would  simply  waive  in  the 
case  of  these  entries  the  requirement  that  the  right  to  use  of  water  depends  on 
prior  appropriation.  In  all  other  respects,  such  as  reclamation  and  expenditures, 
the  entrymen  would  remain  subject  to  the  requirements  of  the  Desert  Land  Act. 

The  problem  under  consideration  has  so  far  arisen  only  in  Arizona.  H.  R.  4308 
has,  however,  been  drawn  on  a  general  basis  and  would  thus  take  care  of  any 
similar  problem  in  other  States  to  which  the  Desert  Land  Act  applies. 

It  should  be  noted  that  the  bill  applies  only  to  existing  entries  which  have  been 
allowed.  The  bill  will  not  permit  future  desert  land  entries  to  be  made  in  Ari¬ 
zona  which  are  dependent  on  percolating  waters.  Whether  broader  legislation 
should  be  enacted  is  a  matter  on  which  the  Department  takes  no  position  at  this 
time.  The  Department’s  immediate  concern  is  in  affording  relief  to  existing 
entrymen  who  have  an  immediate  problem  on  their  hands,  and  the  Department 
urges  that  such  relief  be  granted  without  delay. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub¬ 
mission  of  this  report  to  your  committee. 

Sincerely  yours, 

Orme  Lewis, 

Assistant  Secretary  of  the  Interior. 


M-36263  February  23,  1955. 

Validity  of  D.esert  Land  Applications  and  Entries  in  Arizona  Dependent 
on  Percolating  Water  for  Reclamation 

Desert  land  entry:  Water  right 

When  Congress  provided  in  the  Desert  Land  Act  that  the  right  to  use  of  water 
by  the  entryman  “shall  depend  upon  bona  fide  prior  appropriation,”  Congress  used 
the  words  “prior  appropriation”  as  words  of  art  having  reference  to  the  well- 
established  doctrine  of  prior  appropriation  then  obtaining  in  the  Western  States 
and  Territories. 

Desert  land  entry:  Water  right 

Whether  water  is  subject  to  prior  appropriation  as  required  in  the  Desert  Land 
Act  is  a  matter  governed  by  State  law. 

Water  and  water  rights:  State  laws 

Under  the  second  opinion  of  the  Arizona  Supreme  Court  in  the  case  of  Bristor  v. 
Cheatham,  percolating  waters  are  not  subject  to  the  doctrine  of  prior  appropriation 
but  only  to  the  doctrine  of  reasonable  use. 

Desert  land  entry:  Water  right 

Applications  for  desert  land  entries  in  Arizona  cannot  be  allowed,  and  allowed 
desert  land  entries  in  that  State  cannot  be  patented,  where  the  entries  are  depend¬ 
ent  upon  percolating  waters  for  reclamation. 
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Department  of  the  Interior, 

Office  of  the  Solicitor, 
Washington  25,  D.  C.,  February  23,  1955. 

Memorandum. 

To:  Director,  Bureau  of  Land  Management. 

From:  Acting  Solicitor. 

Subject:  Validity  of  desert  land  applications  and  entries  in  Arizona  dependent 
on  percolating  water  for  reclamation. 

You  have  requested  my  opinion  as  to  whether,  in  view  of  the  decision  by  the 
Supreme  Court  of  Arizona  in  the  case  of  Bristor  v.  Cheatham  (75  Ariz.  227,  255  P. 
2d  173  (1953)),  applications  for  desert  land  entries  in  that  State  can  be  allowed 
or  allowed  desert  land  entries  in  that  State  can  be  patented  where  reclamation  of 
the  entry  depends  upon  percolating  water. 

As  the  term  “percolating  water”  is  used  in  your  request  and  this  opinion,  it 
means  underground  water  which  does  not  comprise  or  is  not  part  of  an  under¬ 
ground  stream  which  has  a  well-defined  channel  and  banks  and  a  current. 

Section  1  of  the  Desert  Land  Act  of  March  3,  1877  (43  U.  S.  C.,  1952  ed., 
sec.  321),  provides  in  part  as  follows: 

“*  *  *  it  shall  be  lawful  for  any  citizen  of  the  United  States  *  *  *  to  file  a 
declaration  *  *  *  that  he  intends  to  reclaim  a  tract  of  desert  land  *  *  *  by 
conducting  water  upon  the  same  *  *  *  Provided,  however,  That  the  right  to  the 
use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation:  *  *  *  and  all  surplus  water  over  and  above  such 
actual  appropriation  and  use,  together  with  the  water  of  all,  lakes,  rivers  and 
other  sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall 
remain  and  be  held  free  for  the  appropriation  and  use  of  the  public  for  irrigation, 
mining  and  manufacturing  purposes  subject  to  existing  rights”  (19  Stat.  377). 

The  answer  to  your  question  depends  upon  the  interpretation  to  be  given  to 
the  specific  portion  of  the  quotation  from  the  act  which  requires  that  “the  right 
to  the  use  of  water  by  the  person  so  conducting  the  same  *  *  *  shall  depend  upon 
bona  fide  prior  appropriation.” 

In  California  Oregon  Power  Co.  v.  Beaver  Portland  Cement  Co.  (295  U.  S.  142 
(1935))  the  United  States  Supreme  Court  held  that  a  homestead  patent  issued  in 
1885  for  land  bordering  on  a  stream  did  not  carry  with  it  the  common  law  riparian 
right  to  have  the  stream  flow  by  the  land  in  its  accustomed  channel  without  sub¬ 
stantial  diminution.  This  holding  was  based  on  the  Court’s  interpretation  of  the 
provision  of  section  1  of  the  Desert  Land  Act  following  the  clause  just  quoted  and 
beginning  with  “and  all  surplus  water,”  etc.  Although  the  Court  was  not 
directly  c  oncerned  with  the  clause  under  consideration  here,  it  discussed  at  length 
the  background  of  the  Desert  Land  Act  and  made  a  number  of  statements  which 
are  very  illuminating  with  respect  to  the  point  at  issue.  The  more  significant 
statements  follow: 

“For  many  years  prior  to  the  passage  of  the  act  of  July  26,  1866  *  *  *  the 
right  to  the  use  of  waters  for  mining  and  other  beneficial  purposes  in  California 
and  the  arid  region  generally  was  fixed  and  regulated  by  local  rules  and  customs. 
The  first  appropriator  of  water  for  a  beneficial  use  was  uniformly  recognized  as 
having  the  better  right  to  the  extent  of  his  actual  use.  The  common  law  with 
iespect  to  riparian  rights  was  not  considered  applicable,  or,  if  so,  only  to  a  limited 
degree.  *  *  *  The  rule  generally  recognized  throughout  the  States  and  Terri¬ 
tories  of  the  arid  region  was  that  the  acquisition  of  water  by  prior  appropriation 
for  a  beneficial  use  was  entitled  to  protection  *  *  *”  (p.  154).  [Emphasis 
added.] 

“That  body  [the  Congress]  thoroughly  understood  that  an  enforcement  of  the 
common-law  rule,  by  greatly  retarding  if  not  forbidding  the  diversion  of  waters 
from  their  accustomed  channels,  would  disastrously  affect  the  policy  of  dividing 
the  public  domain  into  small  holdings  and  effecting  their  distribution  among 
innumerable  settlers.  In  respect  of  the  area  embraced  by  the  desert-land  States, 
with  the  exception  of  a  comparatively  narrow  strip  along  the  Pacific  seaboard,  it 
had  become  evident  to  Congress,  as  it  had  to  the  inhabitants,  that  the  future 
growth  and  well-being  of  the  entire  region  depended  upon  a  complete  adherence 
to  the  rule  of  appropriation  for  a  beneficial  use  as  the  exclusive  criterion  of  the 
right,  to  the  use  of  water”  (p.  157).  [Emphasis  added.] 

“In  the  light  of  the  foregoing  considerations,  the  Desert  Land  Act  was  passed, 
and  in  their  light  it  must  now  be  construed”  (p  158). 

These  extracts  from  the  Power  Co.  case  leave  little  doubt  that  the  rule  of  prior 
appropriation  was  a  well-established  doctrine  of  water  law  in  the  Western  States 
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and  Territories  at  the  time  the  Desert  Land  Act  was  passed  and  that,  when  Con¬ 
gress  provided  in  the  act  that  the  right  to  use  of  water  by  a  desert  land  entryman 
“shall  depend  upon  bona  fide  prior  appropriation,”  Congress  used  the  words 
“prior  appropriation”  as  words  of  art  having  a  clear  and  precise  meaning. 

The  question  then  presents  itself  whether  the  right  to  appropriate  water  for  the 
reclaiming  of  a  desert  land  entry  is  a  matter  governed  by  State  law  or  Federal  law. 
The  Power  Co.  case  provides  the  answer.  The  Court  stated  in  that  case: 

“As  the  owner  of  the  public  domain,  the  Government  possessed  the  power  to 
dispose  of  land  and  water  thereon  together,  or  to  dispose  of  them  separately.  *  *  * 
The  fair  construction  of  the  provision  now  under  review  1  is  that  Congress  intended 
to  establish  the  rule  that  for  the  future  the  land  should  be  patented  separately; 
and  that  all  nonnavigable  waters  thereon  should  be  reserved  for  the  use  of  the 
public  under  the  laws  of  the  States  and  Territories  named”  (p.  162).  [Emphasis 
added.] 

“Nothing  we  have  said  is  meant  to  suggest  that  the  [Desert  Land]  act,  as  we 
construe  it,  has  the  effect  of  curtailing  the  power  of  the  States  affected  to  legislate 
in  respect  of  waters  and  water  rights  as  they  deem  wise  in  the  public  interest. 
What  we  hold  is  that  following  the  act  of  1877,  if  not  before,  all  nonnavigable 
waters  then  a  part  of  the  public  domain  became  publici  juris,  subject  to  the  p'enary 
control  of  the  designated  States,  including  those  since  created  out  of  the  Territories 
named,  with  the  right  in  each  to  determine  for  itself,  to  what  extent  the  rule  of 
appropriation  or  the  common-law  rule  in  respect  of  riparian  rights  should  ob¬ 
tain.  *  *  *  The  Desert  Land  Act  does  not  bind  or  purport  to  bind  the  States 
to  any  policy.  It  simply  recognizes  and  gives  sanction,  insofar  as  the  United 
States  and  its  future  grantees  are  concerned,  to  the  State  and  local  doctrine  of 
appropriation,  and  seeks  to  remove  what  otherwise  might  be  an  impediment  to  its 
full  and  successful  operation”  (pp.  163-164).  [Emphasis  added.] 

It  is  clear  then  that  whether  a  desert  land  entry  in  Arizona  can  be  based  upon 
percolating  water  depends  upon  whether,  under  the  law  of  Arizona,  percolating 
water  is  subject  to  the  doctrine  of  prior  appropriation. 

This  question  was  settled  only  relatively  recently  in  the  case  of  Bristor  v. 
Cheatham,  supra.  To  appreciate  the  full  significance  of  that  case,  a  brief  con¬ 
sideration  of  the  history  of  the  Arizona  law  on  percolating  water  is  necessary. 
The  first  pronouncement  by  the  Arizona  Supreme  Court  on  the  subject  of  per¬ 
colating  water  apparently  was  in  the  case  of  Howard  v.  Perrin  (76  Pac.  460 
(1904),  aff’d  200  U.  S.  71  (1906)).  In  that  case,  the  court  stated  that  percolating 
water,  as  distinguished  from  water  in  an  underground  stream,  belonged  to  the 
owner  of  the  soil  and  was  not  subject  to  appropriation  by  another. 

In  Maricopa  County  Municipal  Water  Conservation  District  No.  1  et  al.  v. 
Southwest  Cotton  Co.  et  al.  (4  P.  2d  369  (1931)),  the  Arizona  court  decided  to  treat 
the  subject  of  underground  water  as  a  matter  of  first  impression.  In  a  lengthy 
opinion,  the  court  concluded  that  “our  holding  in  Howard  v.  Perrin,  supra,  that 
percolating  subterranean  waters  were  not  subject  to  appropriation,  was  and  still 
is  the  law  of  Arizona”  (4  P.  2d,  at  p.  376). 

Then  came  the  case  of  Bristor  v.  Cheatham.  This  was  an  action  by  the  plain¬ 
tiffs  to  restrain  the  defendants  from  diverting  water  which  the  plaintiffs  were 
pumping  from  domestic  wells  on  their  property.  The  plaintiffs  alleged  as  a 
first  count  that  the  defendants  had  sunk  a  number  of  large  wells  on  defendants’ 
property  to  a  common  source  of  underground  water  underlying  the  lands  of  both 
and  were  pumping  and  conveying  the  water  3  miles  distant  to  reclaim  other  land 
owned  by  the  defendants,  and  that  this  withdrawal  of  water  was  drying  plaintiffs’ 
wells.  In  the  second  count,  the  plaintiffs  alleged  that  the  waters  from  which 
their  wells  were  supplied  were  taken  from  an  underground  stream.  The  action 
was  dismissed  on  both  counts  by  the  lower  court. 

When  the  case  came  before  the  Supreme  Court  of  Arizona,  the  court  first  held 
on  January  12,  1952,  that  its  ruling  in  Howard  v.  Perrin  was  dictum  and  contrary 
to  the  Desert  Land  Act;  it  overruled  that  case  and  held  that  percolating  waters 
are  subject  to  the  doctrine  of  prior  appropriation  ( Bristor  v.  Cheatham,  240  P. 
2d  185).  A  rehearing  was  granted,  following  which  the  court  reversed  itself  on 
March  14,  1953  (255  P.  2d  173).  The  court  said: 

“The  State  of  Arizona  through  its  legislature  has  adopted  its  policy  and  local 
doctrine  to  the  effect  that  ground  waters  are  not  subject  to  appropriation.  It 
seems  the  only  answer,  therefore,  is  that  a  prior  right  to  the  use  of  ground  waters 
cannot  now  be  acquired  and  never  could  have  been  acquired  under  the  law  of 


1  The  clause  in  sec.  1  of  the  act  commencing  with  “and  all  surplus  water”,  etc. 
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prior  appropriation.  We  hold,  therefore,  that  such  waters  are  not  subject  to 
any  law  of  appropriation”  (255  P.  2d,  at  p.  177).  [Emphasis  added.] 

The  court  went  on  to  hold  that  the  owner  of  land  overlying  percolating  water 
has  a  right  to  use  the  water  subject  to  the  doctrine  of  reasonable  use,  as  dis¬ 
tinguished  from  the  doctrine  of  correlative  rights.  Under  the  latter  doctrine, 
a  landowner  would  be  limited  to  his  proportionate  share  of  the  percolating  water 
underlying  his  land  and  the  lands  of  his  neighbors.  Under  the  doctrine  of 
reasonable  use,  a  landowner  may  use,  without  any  liability  to  an  adjoining  user, 
as  much  of  the  percolating  water  as  he  can  reasonably  put  to  a  beneficial  use  on 
his  land  even  though  it  exceeds  his  proportionate  share  of  the  water.  (See  55 
A.  L.  R.  1385  and  109  A.  L.  R.  395.) 

It  is  plain  from  the  two  opinions  in  the  Bristor  case  that  the  doctrine  of  prior 
appropriation  is  diametrically  opposed  to  the  doctrine  of  reasonable  use.  Under 
the  first  doctrine,  a  prior  appropriator  acquires  a  legal  right  to  a  definite  quantity 
of  water  which  cannot  be  diverted  by  any  subsequent  appropriator  even  though 
the  latter  could  put  the  water  to  a  beneficial  use.  Under  the  second  doctrine,  a 
prior  user  of  water  acquires  no  right  to  the  quantity  of  water  used.  Any  subse¬ 
quent  user  of  water,  by  drilling  a  larger  well  or  installing  a  more  powerful  pump, 
can,  without  liability,  drain  him  dry  so  long  as  the  water  is  put  to  a  beneficial 
use  by  the  subsequent  user. 

I  find  it  impossible  therefore  to  interpret  the  clause  in  the  Desert  Land  Act 
which  requires  that  “the  right  to  the  use  of  water  *  *  *  shall  depend  upon  bona 
fide  prior  appropriation”  as  encompassing  the  doctrine  of  reasonable  use  as  set 
forth  in  the  second  Bristor  opinion. 

The  Department’s  regulations  do  not  sanction  the-  allowance  or  patenting  of  a 
desert  land  entry  which  depends  upon  percolating  water  which  is  subject  only  to 
the  doctrine  of  reasonable  use.  The  pertinent  regulations  currently  in  effect  (43 
C.  F.  R.  232.13;  19  F.  R.  9084),  which  has  been  unchanged  since  its  adoption  on 
May  18,  1916  (Circ.  474,  45  L.  D.  345,  351),  provides  in  part  as  follows: 

“Sec.  232.13  Evidence  of  water  rights  required  with  application.  No  desert- 
land  application  will  be  allowed  unless  accompanied  by  evidence  satisfactorily 
showing  either  that  the  intending  entryman  has  already  acquired  by  appropria¬ 
tion,  purchase,  or  contract  a  right  to  the  permanent  use  of  sufficient  water  to  irri¬ 
gate  and  reclaim  all  of  the  irrigable  portion  of  the  land  sought,  or  that  he  has  ini¬ 
tiated  and  prosecuted,  as  far  as  then  possible,  appropriate  steps  looking  to  the 
acquisition  of  such  a  right.  *  *  *  All  applications  not  accompanied  by  the  evi¬ 
dence  above  indicated  will  be  rejected.” 

The  requirement  in  the  regulation  is  clear  that  an  applicant  must  acquire,  or 
take  steps  to  acquire,  a  legal  right  to  the  permanent  use  of  sufficient  water  to 
reclaim  his  entry.  The  same  requirement  is  stated  in  the  regulation  dealing  with 
the  submission  of  final  proof  (43  C.  F.  R.  232.32;  19  F.  R.  9086). 

As  we  have  seen,  a  landowner  has  no  legal  assurance  of  a  permanent  supply  of 
water  under  the  doctrine  of  reasonable  use.  His  “right”  to  use  percolating  water, 
unlike  the  right  of  a  prior  appropriator,  is  always  subject  to  diminution  or 
abrogation  by  a  subsequent  user  of  the  water. 

It  is  my  opinion,  therefore,  upon  the  basis  of  the  Desert  Land  Act  and  the 
second  opinion  of  the  Supreme  Court  of  Arizona  in  Bristor  v.  Cheatham,  that 
an  application  for  a  desert  land  entry  on  land  in  Arizona  cannot  be  allowed, 
and  that  a  patent  cannot  be  issued  for  such  an  entry  which  has  been  allowed, 
where  the  entry  is  dependent  upon  percolating  water  for  reclamation. 

J.  Reuel  Armstrong,  Acting  Solicitor. 
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Mr.  Udall  introduced  the  following  bill ;  which  was  referred  to  the  Com¬ 
mittee  on  Interior  and  Insular  Affairs 

July  7, 1955 

Reported  with  amendments,  committed  to  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union,  and  ordered  to  be  printed 

[Omit  the  part  struck  through  and  insert  the  part  printed  in  italic] 


A  BILL 

Eor  the  relief  of  desert  land  entrymen  whose  entries  are  depend¬ 
ent  upon  percolating  waters  for  reclamation. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  the  requirement  of  section  1  of  the  Desert  Land  Act  of 

4  March  3,  1877  (19  Stat.  377) ,  that  the  right  to  the  use  of 

5  water  by  a  desert  land  entryman  “shall  depend  upon  bona 

6  fide  prior  appropriation”  shall  he  waived  in  the  case  of  all 

7  desert  land  entries  which  have  heretofore  been  allowed  and 

8  are  subsisting  orl  the  effective  date  of  this  Act,  which  are 

9  dependent  upon  percolating  waters  for  their  reclamation,  and 

10  which  are  situated  in  States  the  State  of  Arizona  under  the 

11  laws  of  which  the  percolating  waters  upon  which  the  entries 

I 


2 


1  are  dependent  are  not  subject  to  the  doctrine  of  prior 

2  appropriation  but  are  usable  under  State  law  for  irriga- 

3  tion  and  reclamation  purposes. 
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HOUSE 

■ik^FOREIGN  AFFAIRS.  Both  Houses  received  the  President’s  annual  report  on  U.  S. 
^participation  in  the  United  Nations  (H.  Doc.  219)  (pp.  9153,  9231)  o 

2.  RESERVE  F0PGE§.  House  conferees  were  appointed  on  H.  R.  "J000,  the  reserve 

forces  Pill  (ppV-9232,  9234) •  Senate  conferees  have  not  yet  been  appointed, 

3*  LAND  TRANSFER.  Passed  as"'>apprted  H.  R.  4280,  conveying  certain  submarginal 
lands  to  Clemson  College,  S.  C*-..{op#  9235~6). 

Passed  as  reported  H.  J.  Res. '27,6,  authorizing  the  Texas  Hill  Country 
Development  Foundation  to  convey  certain  AL.fmd  to  Kerr  County,  Tex.,  and  such 
county  to  convey  a  portion  thereof  to  the  Sfett^  for  extension  work  (n.  9263). 

Passed  as  reported  H.  R.  4096,  providing  for^^he  disposal  of  public  lands 
within  highway,  telephone,  and  pipeline  withdrawals  in"*Alaska  (p.  9264)  ° 

Passed  without  amendment  S.  I878,  extending  for  five  the  authority 

to  transfer  certain  ARS  lands  to  Miles  City,  Mont.  (p.  9265).  R^&^y^ror'^101'1 
Both  Houses  reoeived  a  draft  of  proposed  legislation  from  the  Secretary 
of  Agriculture,  "to  authorize  an  exchange  of  land  at  the  Agricultural  Research 
Center;”  to  Agriculture  Committees  (pp.  9154,  9338). 


—2— 


\The  Agriculture  Committee  reported  without  amendment  H.  J.  Res.  112,  to 
sease  reversionary  rights  to  improvements  on  a  three  acre  tract  of  former 


FHA  lands  in  Orangeburg  County,  S.  C.  (H.  Rept.  1193)  (p.  9338)* 


/ 


1+.  LANDS.  Passed  with  amendment  S.  1177#  after  substituting  in  the  bill  the 
language  of  H.  R.  2+308#  which  was  subsequently  laid  on  the  table  (p.  9265)* 
The  bill  as  passed  provides  for  the  relief  of  desert  land  entrymen  whose 
entries  are  dependent  upon  percolating  water  for  reclamation# 


■■■ I  ■  MB! 


FOOD  AND  DRU0$;  ANIMAL  DISEASES.  Passed  without  amendment  H.  R.  6991,  to 
amend  certain^sections  of  Title  21  of  the  Food  and  Drug  Act  (ppy'  9237-&1)  • 

A  statement  from  the  USDA  was  inserted  ip  the  Record  by  Rep.  Byrnes,  Wis., 
to  the  effect  that  certain  amendments  were  contemplated  by  U§dA  and  would  be 
brought  to  the  attention  of  the  Senate  Judiciary  Committee, 


6#  SURPLUS  PROPERTY.  Pebssed  with  amendment  S.  6  lit,  after  substituting  in  the 
bill  the  language  of  IJ.  R.  3757#  which  was  subsequently' laid  on  the  table# 

The  bill  as  passed  authorizes  GSA  to  donate  certain  property  to  the  American 
National  Red  Cross  (pp.  9261-2)# 

Rep#  Brooks,  Tex.,  discussed  H.  R.  7227,  to  4<^nate  surplus  property  to 


civil  defense  organizations,  (p.  9239)* 


REAL  PROPERTY.  Passed  without1  amendment  S. 
of  certain  property  for  research  purposes 
to  the  USDA  (p.  926[+).  This  bill  will  no 


8#  SOIL  CONSERVATION.  The  Agriculture\Coi 
II67,  to  specifically  provide  for  odn 
order  to  benefit  their  ovm  lands, 
..lands  (H#  Rept.  1192)  (p.  9338). 


2097,  to  authorize  the  transfer 
m  the  Virgin  Islands  Corporation 

<e  sent  to  the  President, 


tee  reported  without  amendment  S. 
rvation  payments  to  farmers  who,  in 
out  conservation  practices  on  Federal 


WATER  CONSERVATION.  The  Agriculture  Committee  reported  without  amendment  H.  R. 
7236,  to  amend  the  Soil  Conservation  and  Domestic  Allotment  Act  with  respect 
to  water-conse rvation  practices  (H.  Rept.  1199)  (n.  9339). 


10. 


11. 


MARKETING.  The  Agriculturjsf  Committee  reported  with  amendment  H.  R.  5337#  to 
amendthe  provisions  of  the  Perishable  Agricultural  Commodities  Act,  1930# 
relating  to  practices  in  the  marketing  of  perishable  agricultural  commodities 
(H.  Rept.  1196)  (p.  9338). 

w  \ 

CCC.  The  Agriculture  Committee  reported  without  amendment  H.  R.  7252,  to 
permit  sale  of  Q,€‘C  stock  of  basic  and  storable  nonbasic  agricultural  commodi¬ 
ties  without  restriction,  where  similar  commodities  are  exported  in  raw  or 
processed  form  (H.  Rept.  1203)  (o.  9339)* 


12. 


RESEARCH;  DISEASE  CONTROL.  The  Agriculture  Committee  ordered  the  following 
bills  reported  on  Fri.,  July  15:  S.  1166,  to  permit  imports  from  the  British 
Virginal slands  into  the  U.  S.  Virgin  Islands  for  slaughter  only,  cattle  and 
poultry  which  have  been  freed  from  tick  infection;  and  S,  1759#  amended,  re¬ 
lating  to  appropriation  of  Federal  funds  for  support  of  agricultural  experiment 
stations  in  the  States,  Alaska,  Hawaii,  and  Puerto  Rico  (p.  D723)  • 


ERGOVERNMFNTAL  RELATIONS.-  The  Legislative  Reporting  Staff  has  a  few  copies, 
for  lending  and  reference  purposes,  of  study  committee  reports,  etc.,  of  the 
Commission  on  Intergovernmental  Relations,  as  follows:  ’’Federal  Aid  to  Air¬ 
ports,"  "Natural  Resources  and  Conservation,"  "Twenty-five  Federal  Grant-in- 
Aid  Programs,"  "Federal  Aid  to  Public  Health,"  "Federal  Aid  to  Highways," 
"Natural  Disaster  Relief,"  "Payments  in  Lieu  of  Taxes  and  Shared  Revenues," 
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\(c)  Any  reconveyance  of  land  or  interest! 
therein  made  under  this  act  shall  be  subject  ‘ 
to  sljch  exceptions,  restrictions,  and  reserva-  ' 
tions  .(including  a  reservation  to  the  United 
States  pf  flowage  rights)  as  the  Secretary 
may  determine  are  in  the  public  interest. 

(d)  Any  land  or  interest  therein  recon¬ 
veyed  under  this  act  shall  be  sold  for  an 
amount  determined  by  the  Secretary  to  be 
equal  to  the  price  for  which  the  land  was 
acquired  by  the  United  States,  adjusted  to 
reflect  (1)  any  increase  in  the  value  thereof 
resulting  from  improvements  made  thereon 
by  the  United  States  {the  Government  shall 
receive  no  payment  as  a  result  of  any  en¬ 
hancement  of  values  resulting  from  the  con¬ 
struction  of  the  Demopolis  lock  and  dam  proj¬ 
ect)  ,  or  (2)  any  decrease  in  the  value  thereof 
resulting  from  (A)  any  reservation,  excep¬ 
tion,  restriction,  and  condition,  to  which  the 
reconveyance  is  made  subject,  and  (B)  any 
damage  to  the  land  or  interest  therein  caused 
by  the  United  States.  In  additions,,  the  cost  . 
of  any  surveys  necessary  as  an  incident  of 
such  reconveyance  shall  be  borne  by  the 
grantee. 

(e)  The  requirements  of  this  section  shall 
not  be  applicable  with  respect  to  the  disposi¬ 
tion  of  any  land,  or  interest  therein,  de\ 
scribed  in  subsection  (a)  if  the  Secretary 
shall  certify  that  notice  has  been  given  to  the 
former  owner  of  such  land  or  interest  as  pro¬ 
vided  in  subsection  (b)  and  that  no  qualified 
applicant  has  made  timely  application  -for 
the  reconveyance  of  such  land  or  interest. 

(f)  As  used  in  this  section,  the  term  “for¬ 
mer  owner”  means  the  person  from  whom 
any  land,  or  interest  therein,  was  acquired 
by  the  United  States,  or  if  such  person  is  de¬ 
ceased,  his  spouse,  or  if  such  spouse  is  de¬ 
ceased,  his  children. 

Sec.  2.  The  Secretary  of  the  Army  may 
delegate  any  authority  conferred  upon  him 
by  this  act  to  any  officer  or  employee  of  the 
Department  of  the  Army.  Any  such  officer 
or  employee  shall  exercise  the  authority  so 
delegated  under  rules  and  regulations  ap¬ 
proved  by  the  Secretary. 

Sec.  3.  Any  proceeds  from  reconveyances 
made  under  this  act  shall  be  available  for 
use  in  administering  the  provisions  of  this 
act  and  any  surplus  shall  be  covered  into  the 
Treasury  of  the  United  States  as  miscel¬ 
laneous  '  receipts. 

Sec.  4.  This  act  shall  terminate  3  years 
after  the  date  of  its  enactment. 

With  the  following  committee  amend¬ 
ment: 

Page  4,  line  1,  strike  out  all  of  section  3  and 
insert  “Any  proceeds  from  sales  made  under 
this  act  shall  be  convered  into  the  Treas 
of  the  United  States  as  miscellaneous 
receipts.” 

The  committee  amendment  wa§/agreed 
to. 

The  bill  was  ordered  to  bo*'' engrossed 
and  read  a  third  time,  was  rpad  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  wras  laid  on  the  ta 


9265 


DESERT  LAND  ENTRYMEN  WHOSE 
ENTRIES  DEPEND  UPON  PERCO¬ 
LATING  WATERS  FOR  RECLAMA¬ 
TION 

The  Clerk  called  the  bill  (H.  R.  4303) 
for  the  relief  of  desert  land  entrymen 
whose  entries  are  dependent  upon  perco¬ 
lating  waters  for  reclamation. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

Mr.  GROSS.  Reserving  the  right  to 
object,  Mr.  Speaker,  and  I  shall  not  ob¬ 
ject,  I  am  curious  to  know  what  is  meant 


by  “percolating  water”  in  connection 
with  reclamation. 

The  only  percolating  water  I  know  of 
is  that  in  a  coffee  pot. 

Mr.  ASPINALL.  Percolating  water  is 
water  which  goes  somewhere  without  a 
well-directed  channel. 

Mr.  GROSS.  I  thank  the  gentleman. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc.,  That  the  requirement  of 
section  1  of  the  Desert  Land  Act  of  March 
3,  1877  (19  Stat.  377),  that  the  right  to  the 
use  of  water  by  a  desert  land  entryman  “shall 
depend  upon  bona  fide  prior  appropriation” 
shall  be  waived  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed 
and  are  subsisting  on  the  effective  date  of 
this  act,  which  are  dependent  upon  perco¬ 
lating  waters  for  their  reclamation,  and 
which  are  situated  in  States  under  the  lav/s 
of  which  the  percolating  waters  upon  which 
the  entries  are  dependent  are  not  subject  to 
the  doctrine  of  prior  appropriation. 

With  the  following  committee  amend¬ 
ments: 

Page  1,  line  10,  strike  out  “States”  and 
insert  “the  State  of  Arizona.” 

Page  2,  line  2,  after  the  word  "appropria¬ 
tion”,  insert  “but  are  usable  under  State  law 
for  irrigation  and  reclamation  purposes.” 

The  committee  amendments  were 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 

Mr.  ASPINALL.  Mr.  Speaker,  I  ask 
unanimous  consent  to  take  from  the 
Speaker’s  table  the  bill  S.  1177,  a  similar 
bill,  strike  out  everything  after  the  en¬ 
acting  clause  and  insert  the  provisions  of 
the  House  bill  just  passed. 

There  being  no  objection,  the  Clerk 
read  the  Senate  bill,  as  follows: 


in  order  to  extend  for  5  years  the  au¬ 
thority  under  such  act. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows : 

(  Be  it  enacted.  That  section  6  of  the  act  en- 
,  titled  “An  act  to  authorize  the  conveyance 
1  to  the  city  of  Miles  City,  State  of  Montana, 
certain  lands  in  Custer  County,  Mont.,  and 
for  other  purposes,”  approved  June  16,  1950 
(64  Stat.  233),  is  amended  by  striking  out 
“5  years”  and  inserting  in  lieu  thereof  "10 
years.” 

The  bill  was  ordered  to  be  read  a  third 
time,  wras  read  the  third  time,  and  passed, 
and  a  motion  to  reconsider  was  laid  on 
the  table. 


RELEASE  BY  THE  UNITED  STATES  OF 
ITS  RIGHTS  AND  INTERESTS  IN 
CERTAIN  LAND  LOCATED  IN  SAGI¬ 
NAW  COUNTY,  MICH. 

The  Clerk  called  the  bill  (H.  R.  622) 
to  provide  for  the  release  by  the  United 
States  of  its  rights  and  interests  in  cer¬ 
tain  land  located  in  Saginaw  County, 
>  Mich. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc..  That  the  Secretary  of 
the  Interior  is  authorized  and  directed  to 
donate,  convey,  release,  and  relinquish  to 
the  city  of  Saginaw,  Mich.,  all  the  rights  and 
interests  which  the  United  States  may  have 
in  certain  land  in  Saginaw  County  by  rea- 
I  son  of  the  reservation  to  the  United  States 
(under  article  7  of  the  treaty  made  with  the 
Chippewa  Nation  of  Indians  in  1319  (7  Stat. 
205) ) ,  of  the  right  to  construct  roads  through 
such  land.  Such  land,  which  was  granted 
by  the  United  States  to  James  Riley  in  1823 
pursuant  to  such  treaty  and  subject  to  such 
reservation,  contains  approximately  640.0 
;  acres  and  is  more  particularly  described  as 
‘  follows: 

Beginning  at  a  post  on  the  bank  of  the 


_  ..  .  .  _ _  _ _  Saginaw  River,  the  northwest  comer  of  the 

e  if  enacted,  etc..  That  the  requirement  ■  fraction  of  section  25,  east  of  the  Saginaw 
of  section  1  of  the  Desert  Land  Act  of  March 
3,  1877  (19  Stat.  377),  that  the  right  to  the 
use  of  water  by  a  desert  land  entryman  “shall 
depend  upon  bona  fide  prior  appropriation” 
shall  be  waived  in  the  case  of  all  desert  land 
entries  which  have  heretofore  been  allowed 
and  are  subsisting  on  the  effective  date  of 
this  act,  which  are  dependent  upon  perco¬ 
lating  waters  for  their  reclamation,  and 
which  are  situated  in  States  under  the  laws  j  woWl  8  inches  in  diameter  bears  north  17 


River  in  township  12  north  of  range  4  east 
from  which  an  ash  10  inches  in  diameter 
bears  south  24  degrees  east  distant  20  links 
and  a  maple  7  inches  in  diameter  bears  north 
18  degrees  west  distant  12  (f,  links,  thence 
east  115  chains  and  80  links  to  a  post  on  the 
line  between  ranges  4  and  5  east  from  which 
an  elm  20  inches  in  diameter  bears  south  17 
!  degrees  west  distant  6  links,  and  an  iron- 


of  which  the  percolating  waters  upon  which 
the  entries  are  dependent  are  not  subject  to 
the  doctrine  of  prior  appropriation. 

The  SPEAKER.  The  Clerk  will  re-  |  ,e 
port  the  amendment. 

The  Clerk  read  as  follows: 

Strike  out  all  after  the  enacting  clause  and 
Insert  the  provisions  of  H.  R.  4308  as 
amended. 


The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  read  a  third 
time,  was  read  a  third  time,  and  passed, 
and  a  motion  to  reconsider  was  laid  on 
the  table. 

A  similar  House  bill  (H.  R.  4308),  was 
laid  on  the  table. 


CONVEYANCE  OF  CERTAIN  LANDS 
TO  MILES  CITY,  MONT. 

The  Clerk  called  the  bill  (S.  1878)  to 
amend  the  act  authorizing  the  convey¬ 
ance  of  certain  lands  to  Miles  City,  Mont., 


degrfeps  east  distant  6  links:  thence  north 
62  chi^ns  to  a  post  from  which  a  sugartree 
8  inches,  in  diameter  bears  north  26  degrees 
east  distant  15  links,  and  a  white  oak  36 
inches  in  diameter  bears  south  16  degrees 
30  minutes  Cast  distant  44  links,  thence  west 
72  chains  anch^6  links  to  a  post  on  the  east 
bank,  Saginaw  River,  from  which  a  maple  12 
inches  in  diameter  bears  south  62  degrees 
west  distant  20  liri^s,  and  an  ash  12  inches 
in  diameter  bears  Sporth  64  degrees  east 
distant  113  links,  thJsnce  up  the  said  river 
with  the  meanders  thereof  to  the  place  of 
beginning.  \ 

With  the  following  coihmittee  amend¬ 
ments  : 

Page  1,  line  3,  strike  out  all  M  page  1  and 
the  words  “such  land”  on  page  2y*and  insert 
“That  the  United  States  hereby  relinquishes 
to  the  owner  or  owners  of  certain  lands  in 
Saginaw  County  all  rights  which  it  may  have 
under  article  7  of  the  treaty  with  the  Chip¬ 
pewa  Nation  of  Indians  in  1819  (7  Stat.  lS(>5) 
to  construct  roads  through  such  land.” 

Page  2,  line  7.  after  the  word  “treaty’1 
strike  out  “and  subject  to  such  reservation.” 


=W 
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The  committee  amendments  were 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 


PROVIDING  FOR  THE  LEASING  BY 

INDIAN  OWNERS  OF  RESTRICTED 

INDIAN  LANDS 

The  Clerk  called  the  bill  (H.  R.  7157) 
providing  for  the  leasing  by  Indian  own¬ 
ers  of  restricted  Indian  lands. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc.,  That  any  restricted 
Indian  lands,  whether  tribally  or  individually 
owned,  may  be  leased  by  the  Indian  owners, 
with  the  approval  of  the  Secretary  of  the 
Interior  for  a  term  of  not  to  exceed  25  years, 
and  with  the  consent  of  both  parties  such 
leases  may  include  provisions  authorizing 
their  renewal  for  one  additional  term  of  not 
to  exceed  25  years,  and  all  leases  and  renewals 
shall  be  made  under  such  terms  and  regu¬ 
lations  as  may  be  prescribed  by  the  Secretary 
of  the  Interior. 

Sec.  2.  Restricted  lands  of  the  deceased 
Indians  may  be  leased  under  this  act  for  the 
benefit  of  their  heirs  or  devisees,  in  the  cir¬ 
cumstances  and  by  the  persons  prescribed  in 
the  act  of  July  8,  1940  (54  Stat.  745;  25 
TJ.  S.  C.,  1946  edition,  sec.  380,  as  amended) : 
Provided,  That  if  the  authority  of  the  Sec¬ 
retary  under  this  section  is  delegated  to  any 
subordinate  official,  then  any  heir  or  devisee 
shall  have  the  right  to  appeal  the  action  of 
any  such  official  to  the  Secretary  under  such 
rules  and  regulations  as  he  may  prescribe. 

Sec.  3.  The  act  of  March  3,  1909  (35  Stat. 
783;  25  U.  S.  C.  396)  is  amended  by  inserting 
before  the  period  at  the  end  thereof  the  fol¬ 
lowing  proviso;  Provided,  That  if  the  said 
allottee  is  deceased  and  the  heirs  to  or  de¬ 
visees  of  any  interest  in  the  allotment  have 
not  been  determined,  or,  if  determined,  some 
or  all  of  them  cannot  be  located,  the  Secre¬ 
tary  of  the  Interior  may  offer  for  sale  leases 
for  mining  purposes  to  the  highest  responsi¬ 
ble  qualified  bidder,  at  public  auction,  or  on 
sealed  bids,  after  notice  and  advertisement, 
upon  such  terms  and  conditions  as  the  Sec¬ 
retary  of  the  Interior  may  prescribe.  The 
Secretary  of  the  Interior  shall  have  the  right 
to  reject  all  bids  whenever  in  his  Judgment 
the  interests  of  the  Indians  will  be  served  by 
so  doing,  and  to  readvertise  such  lease  for 
sale.” 

Sec.  4.  No  rent  or  other  consideration  for 
the  use  of  land  leased  under  this  act  shall 
be  paid  or  collected  more  than  1  year  in  ad¬ 
vance  unless  so  provided  in  the  lease. 

Sec.  5.  The  Secretary  of  the  Interior  shall 
approve  no  lease  pursuant  to  this  act  that 
contains  any  provision  that  will  prevent  or 
delay  a  termination  of  Federal  trust  respon¬ 
sibilities  with  respect  to  the  land  during  the 
term  of  the  lease. 

Sec.  6.  Nothing  contained  in  this  act  shall 
be  construed  to  repeal  any  authority  to  lease 
restricted  Indian  lands  conferred  by  or  pur¬ 
suant  to  any  other  provision  of  law. 

With  the  following  committee  amend¬ 
ment: 

Page  2,  line  3,  after  the  word  “of”,  strike 
out  the  word  “the.” 

The  committee  amendment  was  agreed 
to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 

Mr.  ASPINALL.  Mr.  Speaker,  I  ask 
unanimous  consent  to  take  from  the 


Speaker’s  table  the  bill  S.  34,  a  similar 
bill,  strike  out  all  after  the  enacting 
clause  and  insert  the  provisions  of  the 
House  bill  just  passed,  and  lay  the  House 
bill  on  the  table. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  request  of  the  gentleman 
from  Colorado? 

There  being  no  objection,  the  Clerk 
read  the  Senate  bill,  as  follows: 

Be  it  enacted,  etc.,  That  any  restricted 
Indian  lands,  whether  tribally  or  individually 
owned,  may  be  leased  by  the  Indian  owners, 
with  the  approval  of  the  Secretary  of  the 
Interior,  for  public,  religious,  educational, 
recreational,  residential,  or  business  pur¬ 
poses,  including  the  development  or  utiliza¬ 
tion  of  natural  resources  in  connection  with 
operations  under  such  leases,  and  for  those 
farming  purposes  which  require  the  making 
of  a  substantial  investment  in  the  improve¬ 
ment  of  the  land  for  the  production  of  spe¬ 
cialized  crops  as  determined  by  said  Secre¬ 
tary.  All  leases  so  granted  shall  be  for  a 
term  of  not  to  exceed  25  years,  but  leases  for 
public,  religious,  educational,  recreational, 
residential,  or  business  purposes  with  the 
consent  of  both  parties  may  include  pro¬ 
visions  authorizing  their  renewal  for  an  ad¬ 
ditional  term  of  not  to  exceed  25  years,  and 
all  leases  and  renewals  shall  be  made  under 
such  terms  and  regulations  as  may  be  pre¬ 
scribed  by  the  Secretary  of  the  Interior. 

Sec.  2.  Restricted  lands  of  deceased  In¬ 
dians  may  be  leased  under  this  act,  for  the 
benefit  of  their  heirs  or  devisees,  in  the  cir¬ 
cumstances  and  by  the  persons  prescribed 
In  the  act  of  July  8,  1940  (54  Stat.  745;  25 
U.  S.  C.,  1946  edition,  sec.  380). 

Sec.  3.  The  act  of  March  3,  1909  (35  Stat. 
783  ;  25  U.  S.  C.  396)  is  amended  by  inserting 
before  the  period  at  the  end  thereof  the  fol¬ 
lowing  proviso:  Provided,  That  if  the  said 

allottee  is  deceased  and  the  heirs  to  or  de¬ 
visees  of  any  interest  in  the  allotment  have 
not  been  determined,  or,  if  determined,  some 
or  all  of  them  cannot  be  located,  the  Sec¬ 
retary  of  the  Interior  may  offer  for  sale  leases 
for  mining  purposes  to  the  highest  respon¬ 
sible  qualified  bidder,  at  public  auction,  or 
on  sealed  bids,  after  notice  and  advertise¬ 
ment,  upon  such  terms  and  conditions  as 
the  Secretary  of  the  Interior  may  prescribe. 
The  Secretary  of  the  Interior  shall  have  the 
right  to  reject  all  bids  whenever  in  his  judg¬ 
ment  the  interests  of  the  Indians  will  be 
served  by  so  doing,  and  to  readvertise  such 
lease  for  sale.” 

Sec.  4.  No  rent  or  other  consideration  for 
the  use  of  land  leased  under  this  act  shall  be 
paid  or  collected  more  than  1  years  in  ad¬ 
vance,  unless  so  provided  in  the  lease. 

Sec.  5.  The  Secretary  of  the  Interior  shall 
approve  no  lease  pursuant  to  this  act  that 
contains  any  provision  that  will  prevent  or 
delay  a  termination  of  Federal  trust  respon¬ 
sibilities  with  respect  to  the  land  during  the 
term  of  the  lease. 

Sec.  6.  Nothing  contained  in  this  act  shall 
be  construed  to  repeal  any  authority  to  lease 
restricted  Indian  lands  conferred  by  or  pur¬ 
suant  to  any  other  provision  of  law. 

The  SPEAKER  pro  tempore.  The 
Clerk  will  report  the  amendment. 

The  Clerk  read  as  follows: 

Strike  out  all  after  the  enacting  clause 
and  insert  the  provisions  of  H.  R.  7157  as 
amended. 

The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  read  a  third 
time,  was  read  the  third  time,  and 
passed,  and  a  motion  to  reconsider  was 
laid  on  the  table. 

A  similar  House  bill  (H.  R.  7157)  was 
laid  on  the  table. 


'July  18 

FLOOD  PROTECTION  ON  SAN 
JOAQUIN  RIVER,  CALIF. 

The  Clerk  called  the  bill  (H.  R.  6066) 
authorizing  modification  of  the  project 
for  flood  protection  on  the  San  Joaquin 
River  and  tributaries,  California. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc.,  That  the  project  for 
construction  of  channel  improvement  works 
and  levee  construction  and  reconstruction 
on  the  San  Joaquin  River  and  tributary 
channels,  authorized  by  the  Flood  Control 
Act  approved  December  22,  1944,  is  hereby 
modified  to  provide  that  in  lieu  of  furnish¬ 
ing  flowage  easements  along  the  San  Joaquin 
River  upstream  of  the  mouth  of  the  Merced 
River  as  set  forth  in  the  report  of  the  Chief 
of  Engineers,  published  as  Flood  Control 
Committee  Document  No.  2,  78th  Congress, 
responsible  local  interests  may  construct 
levees  and  channel  improvements,  as  re¬ 
quired,  to  protect  such  lands  against  floods, 
subject  to  approval  by  the  Chief  of  Engineers, 
United  States  Army;  Provided,  That  the  flood 
hazard  to  downstream  areas  is  not  materially 
increased  thereby,  and  that  due  considera¬ 
tion  be  given  to  the  timing  and  sequence 
of  construction  of  the  parts  of  the  project 
to  be  accomplished  by  local  interests  in 
proper  relation  to  the  development  of  flood 
control  storage  on  the  tributaries  of  the  San 
Joaquin  River:  And  provided  further.  That 
construction  and  maintenance  of  such  levees 
and  channel  improvements  be  undertaken  at 
no  cost  to  the  United  States. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time,  was  read  the  third 
time,  and  passed,  and  a  motion  to  recon¬ 
sider  was  laid  on  the  table. 


EXTENSION  OF  MARINE  WAR-RISK 
INSURANCE  AUTHORITY 

The  Clerk  called  the  bill  (S.  741)  to 
extend  the  provisions  of  title  12  of  the 
Merchant  Marine  Act,  1936,  relating  to 
war-risk  insurance,  for  an  additional  5 
years. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc..  That  section  1214  of 
title  12  of  the  Merchant  Marine  Act,  1936,  is 
amended  by  striking  out  "5”  and  inserting 
in  lieu  thereof  ”10.” 

With  the  following  committee  amend¬ 
ment: 

Page  1,  line  3,  strike  out  “12”  and  insert 

“xii.” 

The  committee  amendment  was  agreed 
to. 

The  bill  was  ordered  to  be  read  a  third 
time,  was  read  the  third  time,  and  passed. 

The  title  of  the  bill  was  amended  so  as 
to  read:  “An  act  to  extend  the  provisions 
of  title  XII  of  the  Merchant  Marine  Act, 
1936,  relating  to  \var-risk  insurance,  for 
an  additional  5  years.” 

A  motion  to  reconsider  was  laid  on 
the  table. 


INCLUDE  SERVICES  RENDERED 

STATES  TOWARD  RETIREMENT 

The  Clerk  called  the  bill  (S.  1041)  to 
amend  the  Civil  Service  Retirement  Act 
of  May  29,  1930,  as  amended,  to  provide 
for  the  inclusion  in  the  computation  of 
accredited  service  of  certain  periods  of 
service  rendered  States  or  instrumentali¬ 
ties  of  States,  and  for  other  purposes.  \ 


3  - 


W 


oZ  A  / 


191^  x^ras  prepared  by  a  joint  committee  of  the  land-grant  colleges  and  the 
*tepartnent  of  Agriculture  to  overcome  certain  personnel  difficulties  in  coop 
en^tive  work  with  the  States  and  provides  for  the  interchange  of  employees 
the^Repartment  of  Agriculture  and  State  and  local  governments .  Departme 
employees  interchanged  would  be  either,  first,  on  detail,  entitled  to  salary 
and  all  other  benefits  from  the  Department,  but  subject  to  such  State  d r  local 
supervision  as  might  be  agreed  upon;  or,  second,  on  leave  x^ithout  paxp^  with 
all  righrfc  of  that  status  plus  (a)  such  annual  and  sick  leave  as  approved  by 
the  Secretary,  (b)  credit  toward  periodic  and  longevity  step  increases,  (c) 
credit  tox^ar^  retirement  upon  payment  of  the  appropriate  percentage  or  State 
pay  into  the  fctirement  funds,  and  (d)  benefits  under  the  Federal  Employees* 
Compensation  Act^.  unless  they  elected  to  receive  similar  Stands  or  local  bene^ 
fits.  Transportation  expenses  in  moving  employees  on  eith 
leave  basis  to  th^r  State  assignments  and  back  to  their 
ions  woxild  be  paid  the  Department,  but  travel  while 
would  not  be  paid  by  \he  Department.11 


a  detail  or 
deral  official  stat* 
State  assignment 


17.  CCC,  Received  from  this  Department  a  draft  of  propos^  legislation  to  increase 
the  borrowing  authority  oK  CCC  from  .10  billion  t/}\2  billion;  to  Agricxilture 
and  Forestry  Committee  (p.\567). 


-It 


8.  RECLAMATION.  Concurred  in  the  House  amendment  to  S.  1177,  for  the  relief  of 

desert  land  entrymen  x-rhose  entries  are  dependent  upon  percolating  waters  for 
- .  reclamation . (p_.  .9592).  This  bill  will  now  be  sent  to  the  President. 


The  Interior  and  InsxfLar  AffaVs  C 

926,  to  authorize  the  construction 
Calif.  (S.  Rept.  1071);  S.  119U,  to 
Willow  Dam,  Nebr.  (S.  Rept.  1066); 
the  States  of  Kans.  and  Okla.  for^Che  wa 
and  S.  2hk2,  to  proxn.de  for  Federal  coope 


it  tee  reported  xdth  amendment  S. 
e  Ventura  River  reclamation  project, 
xn.de  for  construction  of  the  Red 
0,  to  authorize  water  compact  between 
rs  of  the  Ark.  River  (S.  Rept.  1067); 
tion  in  non-Federal  projects  and 


for  participation  b^  non-Feder<= 
(p.  9570). 


agencies  i\  Federal  projects  (S.  Rept.  1073) 


19.  FOREIGN  AID.  Made  its  unfinished  business  H.  R.  \22ix,  the  mutual  security 
appropriation  bill  for  1^56  (p.  9592). 


°0.  WATER  COMPACT.  Passed/as  reported  S.  2260,  consent in 
Ark.,  La.,  Okla.,  am  Tex.  for  an  apportionment  of  the 
River  and  its  tributaries  (p.  9590)  . 


,0  a  compact  among 
.waters  of  the  Red 


21.  MINIMUM  WAGE, 
to  pi  per  hoi 


>nferees  were  appointed  on  S.  2168,  to  raisKthe  minimum  wage 
(p.  9598).  House  conferees  xjere  appointed  Jx&y  20. 


c.2.  PRICE  SUPPQlfFS.  The  "Daily  Digest"  states  that  the  Rules  Committee  reported 

without  amendment  S.  Res.  123,  authorizing  additional  funds  of  .,>30,000  for  the 
Agriculture  and  Forestry  Committee  to  conduct  field  hearings  on  fa^ra  price 
suppq*4-  programs  (no  •written  report)  (pp.  D7U9-50) . 


LUS  PROPERTY.  The  Government  Operations  Committee  ordered  reported^ with out 
..nendment  S.  2591,  in  lieu  of  S.  2367,  a  related  bill,  to  amend  the  Federal 
Property  and  Administrative  Services  Act  of  19li9  xriith  respect  to  utilizat. 
and  disposal  of  excess  and  surplus  property  under  the  control  of  exer1 
agencies  (p.  D753). 


LEGISLATIVE  PROGRAM.  Sen.  Clements  announced  that  there  would  be  a  call  of  the 
calendar  today  (p.  9591). 


V* 


25. 


BILLS  INTRODUCED 

x 

FOREIGN  TRADE.  H.  E.  752b,  by  Rep.  Biitch,  to  amend  the  Tariff  Act  of  1930  to 
reduce  the  rate  of  duty  on  jute  7/arn  when  used  wholly  in  the  manufacture  of 
backing  for  tufted  rugs  and  carpets;  to  Lays  and  means  Committee  (p.  9650). 


26. 


PERSONNELS.  H.  R.  7525 ^  by  Rep.  Buckley,  to  amend  sec.  8  of  the  Civil  Service 
Retirement <r Act  of  Lay  29,  1930,  as  amended;  to  Post  Office  and  Civil  Service 
Committee  (p\  9650) . 

H.  R.  7530,  by  Rep.  F r eylinghuyse n ,  relating  to  reduction  in  personnel 
procedure  and  p^ference  of  veterans;  to  Post  Office  and  Civil  Service  Com¬ 
mittee  (p.  9650) 

Ha  R.  7531,  hy  Rep.  Freylinghuysen,  relating  to  appeals  by  veterans 
under  sec.  lb  of  theL Veterans’  Preference  Act  of  19bb;  to  Post  Office  and 
Civil  Service  Committfee  (p.  9650). 


27 


RESEARCH,  K.  R.  7532,  by^ep.  Freylinghuysen,  to  provide  for  a  Federal 
Advisory  Council  of  HealtrWin  the  Executive  Office  of  the  President  in  accord¬ 


ance  with  the  recommendation  of  the  Commission  on  Organization  of  the  Execu¬ 
tive  Branch  of  the  Government  to  Interstate  and  Foreign  Commerce  Committee 
(p.  9650). 


28, 


FORESTS.  H.  R.  7537,  by  Rep.  Matthews,  to  establish  the  policy  of  Congress  with 
respect  to  public  use  of  the  national  forests  and  to  provide  for  the  develop¬ 
ment  and  maintenance  of  facilities  f\r  public  use;  to  Agriculture  Committee 
(p.  9650) . 


29. 


CCC.  H.  R.  751a,  by  Rep.  Spence,  to  increase  the  borroxxing  povrer  of  Commodity 
Credit  Corporation;  to  Banking  and  Current  Committee  (p.  9650). 


30. 


WATER  RESOURCES.  S.  2601,  by  Sen.  Fulbright,  authorizing  the  Secretary  of 
the  Interior  to  make  a  comprehensive  survev  anct  study  of  the  ground-water 


resources  of  the  Mississippi  Valley  embayment  ar\a;  to  Interior  and  Insular 


Affairs  Committee  (p.  9571) .  Remarks  of  author  l^gp.  9572-3) 

ITEMS  IN  APPENDIX 


c 


31. 


APPLE  PRICES.  Rep.  Quigley  inserted  an  article  from  the\Shippensburg  (Pa.) 
News- Chronicle  criticizing  the  President's  veto  of  the  bi^L  to  prohibit  USDA 
from  publishing  predictions  of  the  apple  crop  (p.  A5376). 


32. 


P00ri  AND  DRUGS.  Sen.  Wiley  inserted  a  Milwaukee  Journal  editorial  deploring 
the  cut  in  funds  of  the  FDA  and  expressed  the  hope  that  remedial  action  vd.ll 
be  taken  (p.  A53b7) . 


33. 


EMIGRATION .  Sen.  Kennedy  inserted  an  Italian  News,  Boston,  Mass.,  Article 
commending  his  proposal  to  create  a  Commission  to  study  the  McCarran-\alter 
Act  and  offer  suggestions  for  changes  therein  (p.  A53b7). 


3b.  MINIMUM  WAGE.  Extension  of  remarks  of  Rep.  Bentley  and  insertion  of  a  con¬ 
stituent's  letter  criticizing  labor  union  practices  (p.  A535b). 
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'a  tributary  of  the  Verdigris  River,  to 
Lake  O’  the  Osages  Dam  and  Lake  O’ 
the\  Osages,  respectively. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Oklahoma. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill, 
which  had  bden  reported  from  the  Com¬ 
mittee  on  Public  Works  with  an  amend¬ 
ment  to  strike  out  all  after  the  enact¬ 
ing  clause  and  to  insert: 

That  the  Hulah  Reservoir  back  of  Hulah 
Dam,  which  is  located  on  the  Caney  River, 
a  tributary  of  the  Verdigris  River  in  Okla¬ 
homa,  shall  hereafter  be  known  as  Lake  O’ 
the  Osages  and  any  law,  regulation,  docu¬ 
ment,  or  record  of  the  United  States  in 
which  such  reservoir  is  designated  or  re¬ 
ferred  to  under  the  name  of  Hulah  Reser¬ 
voir  shall  be  held  to  refer  to  such,  body  of 
water  under  and  by  the  name  of  Lake  O’ 
the  Osages. 

The  amendment  was  agreed  to. 

The  PRESIDING  OFFICER.  The  bill 
is  open  to  further  amendment.  If  there 
be  no  amendment  to  be  proposed,  the 
question  is  on  the  engrossment  and  third 
reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 

The  title  was  amended  so  as  to  read: 
“A  bill  to  change  the  name  of  Hulah  Res¬ 
ervoir  above  Hulah  Dam,  Caney  River, 
Okla.  and  Kans.,  to  Lake  O’  the  Osages.” 


ORDER  FOR  ADJOURNMENT  TO 
10:30  A.  M.  TOMORROW 
Mr.  CLEMENTS.  Mr.  President,  I  ask 
unanimous  consent  that  when  the  Sen¬ 
ate  completes  its  business  today,  it  stand 
in  adjournment  until  10:30  a.  m.  to¬ 
morrow. 

The  PRESIDING  OFFICER.  With¬ 
out  objection,  it  is  so  ordered. 


ORDER  FOR  CALL  OF  THE 
CALENDAR 

Mr.  CLEMENTS.  Mr.  President,  I 
should  like  to  state  at  this  time  that 
immediately  following  the  morning  busi¬ 
ness  tomorrow  there  will  be  a  call  of  the 
calendar.  This  is  at  least  somewhat  in 
line  with  previous  arrangements;  but, 
for  fear  that  it  may  be  slightly  out  of 
line,  I  ask  unanimous  consent  that  fol¬ 
lowing  the  morning  hour  tomorrow  there 
be  a  call  of  the  calendar  of  the  bills  to 
which  there  is  no  objection. 

Mr.  WILLIAMS.  Mr.  President,  has 
the  Senator  from  Kentucky  discussed  it 
with  the  minority  leader? 

Mr.  CLEMENTS.  I  have  discussed  it 
with  the  minority  leader.  The  acting 
majority  leader  and  the  minority  leader 
have  discussed  it  just  as  we  discuss  all 
other  matters  incident  to  the  program. 
We  are  both  in  accord  with  desiring  to 
push  matters  along  as  rapidly  as  we  can, 
looking  toward  adjournment  at  the  ear¬ 
liest  possible  date. 

The  PRESIDING  OFFICER.  With¬ 
out  objection,  it  is  so  ordered. 


RECORDATION  OF  SCRIP 

Mr.  CLEMENTS.  Mr.  President,  I 
move  that  the  Senate  proceed  to  the  con¬ 
sideration  of  Calendar  No.  887,  House 
bill  2972. 

The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title  for  the  information 
of  the  Senate. 

The  Chief  Clerk.  A  bill  (H.  R.  2972) 
to  require  the  recordation  of  scrip,  lieu 
selection,  and  similar  rights. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Kentucky. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill, 
which  had  been  reported  from  the  Com¬ 
mittee  on  Interior  and  Insular  Affairs 
with  amendments  on  page  2,  line  9,  after 
the  word  “within”,  to  strike  out  “three” 
and  insert  “two”;  in  line  18,  after  the 
word  “of”,  to  strike  out  “three”  and  in¬ 
sert  “two”;  on  page  3,  after  line  4,  to 
insert: 

Sec.  5.  Within  30  days  after  the  effective 
date  of  this  act,  the  Secretary  of  the  Interior 
shall  cause  to  be  published  in  the  Federal 
Register  a  notice  setting  forth  the  recorda¬ 
tion  requirements  of  this  act.  Within  1  year 
after  the  effective  date  of  this  act  the  Secre¬ 
tary  shall  also  cause  notices  of  the  recorda¬ 
tion  requirements  of  this  act  to  be  published 
in  such  newspapers,  posted  in  such  public 
offices,  and  given  publicity  by  such  other 
means  as  he  deems  feasible  and  appropriate 
for  the  dissemination  of  information  con¬ 
cerning  the  recordation  requirements  of  this 
act  to  persons  who  may  have  holdings  or 
claims  that  are  subject  to  such  require¬ 
ments. 

And  in  line  17,  to  change  the  section 
number  from  “5”  to  “6.” 

The  amendments  werex  agreed  to. 

The  amendments  were  ordered  to  be 
engrossed  and  the  bill  to  be  read  a  third 
time. 

The  bill  was  read  the  third  time  and 
passed. 

Mr.  LONG.  Mr.  President,  I  should 
like  to  say  in  connection  with  the  bill 
that  its  purpose  is  to  require  that  scrip 
on  various  public  lands  be  filed  as  a  con¬ 
dition  of  its  validity  for  the  future. 
There  is  a  vast  quantity  of  unrecorded 
scrip,  giving  the  holders  thereof  the  right 
to  file  on  unappropriated  and  unclaimed 
public  lands.  This  has  caused  great  con¬ 
fusion  for  many  years,  and  the  purpose 
of  the  bill  is  to  require  that  the  script 
must  be  filed  in  order  to  keep  alive  the 
rights  of  the  individuals  to  claim  prop¬ 
erty  by  use  of  it. 

If  it  should  be  found  that  the  property 
claimed  is  not  subject  to  the  scrip,  then, 
of,  course,  the  Department  will  under¬ 
take  to  find  some  property  which  can  be 
claimed  by  the  individual  or  some  other 
way  in  which  an  equitable  adjustment 
can  be  arranged  to  settle  the  problem. 


EXCHANGE  OF  EMPLOYEES  OF  THE 
UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Mr.  CLEMENTS.  Mr.  President,  I 
move  that  the  Senate  proceed  to  the 
consideration  of  Calendar  No.  1054,  Sen¬ 
ate  bill  1915. 


The  PRESIDING  OFFICER.  The  bill 
will  be  stated  by  title  for  the  informa¬ 
tion  of  the  Senate. 

The  Chief  Clerk.  A  bill  (S.  1915)  to 
provide  for  further  effectuating  the  act 
of  May  15,  1862,  through  the  exchange 
of  employees  of  the  United  States  De¬ 
partment  of  Agriculture  and  employees 
of  State  political  subdivisions  or  educa¬ 
tional  institutions. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion 
of  the  Senator  from  Kentucky. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill. 

Mr.  CLEMENTS.  Senate  bill  1915 
was  prepared  by  a  joint  committee  of 
the  land-grant  colleges  and  the  Depart¬ 
ment  of  Agriculture  to  overcome  certain 
personnel  difficulties  in  cooperative  work 
with  the  States  and  provides  for  the 
interchange  of  employees  by  the  Depart¬ 
ment  of  Agriculture  and  State  and  local 
governments.  Department  employees 
interchanged  would  be  either,  first,  on 
detail,  entitled  to  salary  and  all  other 
benefits  from  the  Department,  but  sub¬ 
ject  to  such  State  or  local  supervision  as 
might  be  agreed  upon;  or,  second,  on 
leave  without  pay,  with  all  rights  of  that 
status  plus  (a)  such  annual  and  sick 
leave  as  approved  by  the  Secretary,  (b) 
credit  toward  periodic  and  longevity  step 
increases,  (c)  credit  toward  retirement 
upon  payment  of  the  appropriate  per¬ 
centage  or  State  pay  into  the  retirement 
fund,  and  (d)  benefits  under  the  Federal 
Employees’  Compensation  Act,  unless 
they  elected  to  receive  similar  State  or 
local  benefits.  Transportation  expenses 
in  moving  employees  on  either  a  detail 
or  leave  basis  to  their  State  assignments 
and  back  to  their  Federal  official  sta¬ 
tions  would  be  paid  by  the  Department, 
but  travel  while  on  State  assignment 
would  not  be  paid  by  the  Department. 

The  PRESIDING  OFFICER.  The 
question  is  on  the  engrossment  and  third 
reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed,  as  follows: 

Be  it  enacted,  etc..  That  the  Congress 
hereby  declares  that  the  objectives  of  this 
act  are  to  aid  in  the  dissemination  of  useful 
information  on  subjects  connected  with  agri¬ 
culture  and  to  provide  a  means  whereby  the 
Government  of  the  United  States  and  the 
several  States  may  better  cooperate  in  prob¬ 
lems  arising  as  a  result  of  the  interrelation¬ 
ships  of  their  work  in  the  field  of  agriculture. 

Sec.  2.  For  the  purposes  of  this  act,  the 
term  “Department”  shall  be  deemed  to  mean 
United  States  Department  of  Agriculture; 
“Secretary”  shall  mean  Secretary  of  the 
United  States  Department  of  Agriculture; 
and  “State”  shall  mean  a  State,  county,  city, 
municipality,  land-grant  college,  or  a  college 
or  university  operated  by  any  State  or  local 
government. 

Sec.  3.  In  carrying  out  this'  act,  the  Secre¬ 
tary  is  authorized  through  cooperative  agree¬ 
ments  or  otherwise  to  provide  for  the  inter¬ 
change  of  employees  of  the  Department  and 
employees  of  States.  The  period  of  assign¬ 
ment  under  such  an  interchange  arrange¬ 
ment  shall  not  exceed  2  years. 

Sec.  4.  Employees  of  the  Department  par¬ 
ticipating  in  an  exchange  of  personnel  as 
authorized  in  section  3  may  be  considered 
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dulling  such  participation  to  be  (1)  on  detail 
to  a ’regular  work  assignment  of  the  Depart¬ 
ment  or  (2)  in  a  status  of  leave  of  absence 
from  their  positions  in  the  Department.  Em¬ 
ployees  who  are  considered  to  be  detailed 
shall  be  entitled  to  the  same  salary  and 
benefits  to  which  they  would  otherwise  be 
entitled  and  shall  remain  employees  of  the 
Department  for  all  other  purposes  except 
that  the  supervision  of  their  duties  during 
the  period  of  detail  may  be  governed  by 
agreement  between  the  Department  and  the 
State  involved.  Employees  who  are  in  a 
leave-of-absence  status  as  provided  herein 
shall  be  carried  on  leave  without  pay:  Pro¬ 
vided,  That  they  may  be  granted  annual 
leave  to  the  extent  authorized  by  law  and 
may  be  granted  authorized  sick  leave  only  in 
circumstances  considered  by  the  Secretary  to 
justify  approval  of  such  leave.  Except  as 
otherwise  provided  in  this  act,  such  employ¬ 
ees  shall  have  the  same  rights,  benefits,  and 
obligations  as  employees  generally  who  are  in 
such  leave  status  but  notwithstanding  any 
other  provision  of  law  such  employees  shall 
be  entitled  to  credit  the  period  of  such  as¬ 
signment  (1)  toward  periodic  and  longevity 
step  increases,  and  (2)  upon  payment  into 
the  retirement  fund  of  the  percentage  of 
their  State  salary  which  would  have  been 
deducted  from  a  like  Federal  salary  for  the 
period  of  such  assignment,  to  credit  such 
period  as  service  within  the  meaning  of  the 
Civil  Service  Retirement  Act.  Any  employee 
who  participates  in  an  exchange  under  the 
terms  of  this  section  who  suffers  disability 
or  death  as  a  result  of  personal  injury  aris¬ 
ing  out  of  and  in  the  course  of  an  exchange, 
or  sustained  in  the  performance  of  duties  in 
connection  therewith  shall  be  treated,  for 
the  purposes  of  the  Federal  Employees’  Com¬ 
pensation  Act,  as  amended  (5  U.  S.  C.,  sec. 
790) ,  as  though  he  were  an  employee,  as  de¬ 
fined  in  such  act,  who  had  sustained  such 
injury  in  the  performance  of  such  duty,  but 
shall  not  receive  benefits  under  that  act  for 
any  period  for  which  he  elects  to  receive 
similar  benefits  from  a  State  agency. 

Sec.  5.  Appropriations  of  the  Department 
shall  be  available,  in  accordance  with  Stand¬ 
ard  Government  Regulations,  as  amended, 
for  the  expenses  of  travel  of  employees  as¬ 
signed  to  States  on  either  a  detail  or  leave 
basis,  expenses  of  transportation  of  their  im¬ 
mediate  families  and  expenses  of  transporta¬ 
tion  of  their  household  goods  and  personal 
effects  to  the  location  of  the  posts  of  assign¬ 
ment  and  for  such  expenses  for  the  return 
of  employees  to  their  official  stations,  but 
shall  not  be  available  for  expenses  of  travel 
of  the  employees  during  such  period  of  as¬ 
signment. 

Sec.  6.  Employees  of  States  who  are  as¬ 
signed  to  the  Department  under  authority  of 
this  act  may  (1)  be  given,  appointments  in 
the  Department  covering  the  periods  of  such 
assignments,  or  (2)  be  considered  to  be  on 
detail  to  the  Department.  Appointments  of 
persons  so  assigned  may  be  made  without  re¬ 
gard  to  the  civil-service  laws  or  regulations. 
Persons  given  appointment  in  the  Depart¬ 
ment  shall  be  paid  at  rates  of  compensation 
in  accordance  with  the  Classification  Act  of 
1949,  as  amended.  State  employees  who  are 
assigned  to  the  Department  without  appoint¬ 
ment  shall  not  be  considered  to  be  employees 
of  the  Department,  except  as  provided  in  sec¬ 
tion  7,  nor  shall  they  be  paid  a  salary  or  wage 
by  the  Department  during  th.e  period  of  their 
detail.  The  supervision  of.-the  duties  of  such 
employees  during  the  assignment  may  be 
governed  by  agreement  between  the  Depart¬ 
ment  and  the  State' involved. 

Sec.  7.  Any  State  employee  who  is  given 
an  appointment  while  assigned  to  the  De¬ 
partment  or  who  is  assigned  to  the  Depart¬ 
ment  without  appointment  and  who  suffers 
disability  or  death  as  a  result  of  personal 
Injury  arising  out  of  and  in  the  course  of 
such  assignment,  or  sustained  in  the  per¬ 
formance  of  duties  in  connection  therewith 


shall  be  treated,  for  the  purpose  of  the  Fed¬ 
eral  Employees’  Compensation  Act  as  amend¬ 
ed  (5  U.  S.  C.,  sec.  790),  as  though  he  were 
an  employee,  as  defined  in  such  act,  who  had 
sustained  such  injury  in  the  performance  of 
such  duty,  but  shall  not  receive  benefits 
under  that  act  for  any  period  for  which  he 
elects  to  receive  similar  benefits  as  a  State 
employee. 

Sec.  8.  The  appropriations  of  the  Depart¬ 
ment  shall  be  available  in  accordance  with 
the  Standardized  Government  Travel  Regu¬ 
lations,  Travel  Expense  Act  for  1949,  for  the 
payment  of  expenses  of  travel,  for  persons 
assigned  to,  but  not  given  appointments  by, 
the  Department  under  authority  of  this  act 
during  the  periods  of  such  assignments  on 
the  same  basis  as  if  they  were  employees  of 
the  Department. 


AUTHORIZATION  FOR  THE  SECRE-  : 

TARY  TO  RECEIVE  MESSAGES : 

FROM  THE  HOUSE  DURING  AD- f 

JOURNMENT 

Mr.  CLEMENTS.  Mr.  President,  Ij 
ask  unanimous  consent  that  during  the  * 
adjournment  of  the  Senate  the  Secre- [ 
tary  be  authorized  to  receive  messages! 
from  the  House. 

The  PRESIDING  OFFICER.  With-] 
out  objection,  it  is  so  ordered. 

Mr.  CLEMENTS.  I  suggest  the  ab-> 
sence  of  a  quorum. 

The  PRESIDING  OFFICER.  The 
clerk  will  call  the  roll. 

The  Chief  Clerk  proceeded  to  call  the 
roll. 

Mr.  CLEMENTS.  Mr.  President,  I  ask 
unanimous  consent  that  the  order  for  the 
quorum  call  be  rescinded. 

The  PRESIDING  OFFICER.  Without 
objection,  it  is  so  ordered. 


RELIEF  OF  CERTAIN  DESERT  LAND 
ENTRYMEN 

The  PRESIDING  OFFICER  (Mr.  Ken¬ 
nedy  in  the  chair)  laid  before  the  Sen¬ 
ate  the  amendment  of  the  House  of  Rep¬ 
resentatives  to  the  bill  (S.  1177)  for  the 
relief  of  desert  land  entrymen  whose  en¬ 
tries  are  dependent  upon  percolating 
waters  for  reclamation,  which  was,  to 
strike  out  all  after  the  enacting  clause 
and  insert: 

That  the  requirement  of  section  1  of  the 
Desert  Land  Act  of  March  3,  1877  (19  Stat. 
377),  that  the  right  to  the  use  of  water  by 
a  desert  land  entryman  “shall  depend  upon, 
bona  fide  prior  appropriation”  shall  be 
waived  in  the  case  of  all  desert  land  entries 
which  have  heretofore  been  allowed  and 
are  subsisting  on  the  effective  date  of  this 
act,  which  are  dependent  upon  percolating 
waters  for  their  reclamation,  and  which  are 
situated  in  the  State  of  Arizona  under  the 
laws  of  which  the  percolating  waters  upon 
which  the  entiries  are  dependent  are  not 
subject  to  the  doctrine  of  prior  appropria¬ 
tion  but  are  usable  under  State  law  for  irri¬ 
gation  and  reclamation  purposes. 

Mr.  ANDERSON.  Mr.  President,  I 
move  that  the  Senate  concur  in  the 
amendment  of  the  House. 

The  motion  was  agreed  to. 


MUTUAL  SECURITY  APPROPRIA¬ 
TIONS,  1955 

Mr.  CLEMENTS.  Mr.  President,  I 
move  that  the  Senate  proceed  to  the 
consideration  of  Calendar  No.  1010, 
H.  R.  7224. 

The  PRESIDING  OFFICER.  The 
bill  will  be  stated  by  title  for  the  infor¬ 
mation  of  the  Senate. 

The  Chief  Clerk.  A  bill  (H.  R.  7224) 
making  appropriations  for  mutual  se¬ 
curity  for  the  fiscal  year  ending  June 
30,  1956,  and  for 'bther  purposes. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Kentucky. 

The  motion  was  agreed  to ;  and  the 
Senate  proceeded  to  consider  the  bill, 
which  had  been  reported  from  the  Com¬ 
mittee  on  Appropriations  with  amend¬ 
ments. 

Mr.  El  .LENDER.  Mr.  President,  is  it 
the  intention  of  the  acting  majority 
leader  to  have  the  bill  considered  today? 

Mr.  CLEMENTS.  It  is  not  the  in¬ 
tention  of  the  acting  majority  leader  to 
have  the  bill  considered  today,  nor  is  it 
my  intention  to  have  it  considered  until 
after  the  call  of  the  calendar  of  unob- 
jected-to  bills  tomorrow. 

It  is  planned  to  have  the  Senate  con¬ 
vene  at  10:30  tomorrow  morning,  in  the 
hope  that  the  business  of  the  morning 
hour  and  the  call  of  the  calendar  of 
bills  to  which  there  is  no  objection,  as 
well,  can  be  concluded  by  12  o’clock. 


THE  NARCOTICS  PROBLE 

Mr.  SPARKMAN.  Mr.  President,  I 
have  in  my  hand  a  series  of  abides  from 
the  Evening  Star  of  Washington,  written 
by  Miss  Miriam  OttenbergC  relative  to  the 
hearings  which  are  J?eing  conducted  by 
the  Senate  Judiciary  Subcommittee  on 
Narcotics,  under  the  chairmanship  of 
our  distinguished  colleague,  the  Senator 
from  Texas  [Mr.  Daniel].  I  ask  unani¬ 
mous  consent  to  have  these  articles 
printed  in  the  body  of  the  Record  at  this 
point,  for  the  purpose  of  further  direct¬ 
ing  attention  of  Senators  both  to  the 
need  for  such  an  intensive  investigation 
into  the  narcotics  problem  and  also  to 
the  comprehensive  and  constructive  ap¬ 
proach  of  the  subcommittee. 

Several  officials  have  already  testified 
that  the  activities  of  this  subcommittee 
have  spurred  them  on  to  positive  action 
to  halt  the  illicit  narcotics  traffic,  and  to 
get  the  drug  addicts  off  the  streets  and 
confined  in  appropriate  institutions  for 
treatment.  Moreover,  I  was  surprised, 
and  I  believe  that  most  of  the  other  Sen¬ 
ators  will  be  equally  surprised,  to  learn 
of  the  great  number  of  improvements 
which  could  be  made  in  existing  Federal 
law  for  controlling  the  traffic  in  illicit 
narcotics  and  for  dealing  with  narcotics 
addicts.  Much  of  the  legislation  now  on 
the  statute  books  is  obviously  too  weak 
and  too  cumbersome  to  deal  swiftly  and 
effectively  with  narcotics  traffickers. 

For  example,  I  note  from  these  articles 
that  the  District  of  Columbia  alone  needs 
at  least  a  dozen  new  laws,  or  amend¬ 
ments  to  old  laws,  to  cope  tyith  the  nar¬ 
cotics  problem  here  in  the  Nation’s  Capi¬ 
tal.  Mi’.  Harry  Anslinger,  United  States 
Commissioner  of  Narcotics,  reports  that 
there  are  more  than  950  known  addicts 
on  the  streets  of  Washington.  \ 

In  conclusion,  I  wish  to  congratulate 
the  chairman  of  this  subcommittee,  the 
other  members  of  the  subcommittee,  and 
the  staff,  for  the  work  they  are  doing.  In 
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Public  Law  226  -  84th  Congress 
Chapter  548  -  1st  Session 
S.  1177 

AN  ACT 

All  69  Stat. 

For  the  relief  of  desert  land  entrymen  whose  entries  are  dependent  upon 
percolating  waters  for  reclamation. 

lie  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  the  require¬ 
ment  of  section  1  of  the  Desert  Land  Act  of  March  3,  1877  (19  Stat. 
377),  that  the  right  to  the  use  of  water  by  a  desert  land  entryman 
•‘shall  depend  upon  bona  fide  prior  appropriation”  shall  be  waived  in 
the  case  of  all  desert  land  entries  which  have  heretofore  been  allowed 
and  are  subsisting  on  the  effective  date  of  this  Act,  which  are  depend¬ 
ent  upon  percolating  waters  for  their  reclamation,  and  which  are 
situated  in  the  State  of  Arizona  under  the  laws  of  which  the  percolat¬ 
ing  waters  upon  which  the  entries  are  dependent  fire  not  subject  to  the 
doctrine  of  prior  appropriation  but  are  usable  under  State  law  for 
irrigation  and  reclamation  purposes. 

Approved  August  4,  1955. 
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